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CONTEMPT OF COURT, CRIMINAL AND 
CIVIL. 


HE subject of contempt of court, and especially of the punish- 
ment for contempt and the process by which punishment is 
inflicted, has been much discussed of late years. In the course of 
this discussion it has not always been kept clearly in mind that 
acts of different kinds have been grouped under this single head- 
ing of contempt of court, and as a result much has been urged on 
each side that might be largely modified by true apprehension of 
the legal facts. It is proposed in this article to distinguish between 
different kinds of contempt, and to suggest in connection with 
each the proper limits of action of the court in punishing. 

The word “ contempt” is a very old word to cover any act done 
in violation of a direct order of the king or of any governmental 
process. From the most ancient times any insult to the king or to 
his government was punishable as a contempt. Thus, in the time 
of Edward III persons were punished for contempt for going 
armed into the king’s palace, and for contumaciously disputing the 
king’s title as patron of a priory.!_ In the early years of James I 
it was held to be a heinous offense against the king to raise a false 
rumor that he intended to grant toleration to papists.2_ And in 
the fourth year of his reign two Catholic members of Parliament 
were attached for contempt to the king in not coming to Parlia- 
ment at the time the gunpowder treason was intended.* These are 
some early examples of a class of cases, never very numerous, 
where a direct insult to the king was dealt with as a contempt 


1 Oswald, Contempt, 1, 2. 2 Cro. Jac. 38, Moore 756. 
* Lord Sturton’s case, Noy 102. 
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either by indictment or by mere attachment, like the process 
issued by a court for contempt of itself. 

It was not to the king alone that contempt was punishable. 
One case, at least, is on record where a contempt of the bishop by 
disturbance in church was punished.1 Contempt of Parliament, 


_ also, was dealt with, and either house of Parliament could commit for 


contempt of itself? We even have a reference to contempt of the 
king’s officers. But of course the commonest and most important 
of all contempts in the eye of the law is the contempt of court. 
Contempt of the court is contempt of the lord of the court. Thus 
it was contempt of the admiral, and so of his court, to sue for a 
maritime cause in the king’s court either of chancery or of-com- 
mon law,‘ or in the courts of the church ® or of the city of London.® 
So in a manorial court a contempt is contempt of the lord.’ In 
the well-known case of the committal of Prince Henry for con- 
tempt by Chief Justice Gascoyn, the learned Chief Justice said, 
“TI keep here the place of the king, your sovereign lord and 
father, to whom ye owe double obedience.” ; 

Any act which interferes with the operation of the court itself, 
while engaged in the trial of cases, or which renders the court less 
able properly and with dignity to try cases, is a contempt of court 
entirely similar in kind to the contempt of the king by insults 
offered to him, or the contempt of Parliament by disturbance 
made therein. The typical case of this sort is actual disturbance 
made in the court itself which interferes with the process of liti- 
gation. Of such a sort was Judge Terry’s contempt in the Hill 
divorce suit. In that case while the cause was being tried in 
a circuit court of the United States, the libellant, one Sarah Althea 
Terry, was guilty of misbehavior in the presence of the court; 
whereupon the court ordered that she be removed by the marshal. 
Her husband, an attorney of the court, assaulted and beat the 
marshal to prevent his carrying out the order of the court. This 
was done in open court, in the presence of the judges. Such an 


1 Carleton v. Hutton, Palm. 424. 
2 Murray’s Case, 1 Wils. K. B. 299 (1751). 
® 18 Selden Soc. Pub. (Borough Customs), 107. 
# 11 Selden Soc. Pub., Ixvii, lxviii. 
5 Gorham v. ‘Grainger, Ixviii. 
6 Sandiford v. Fidele, xvii. 

7 “Leaving their business undone, and in great contempt of the lord and of his 
bailiffs.” .2Selden Soc. Pub., 127. 
8 Ex parte Terry, 128 U. S. 289. 
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act is obviously a contempt which every court has inherent 
power to punish summarily. A similar contempt was that dealt 
with in Ex parte Wall™ In that case the defendant with other 
persons riotously took from a jail a person accused of crime, during 
an intermission of the court which was trying him, and hung him 
from the limb of a tree directly in front of the court-house door, 
through which the judge passed on his way into court after inter- 
mission. This act was not only unlawful; it was a direct insult to 
the court itself. It was, as the Supreme Court said, perpetrated 
with audacious effrontery in the virtual presence of the court. Ky 
These acts are direct insults to the court itself in its presence. 
Any act, however, which dijrectly.obstructs the course of justice, 
though done outside the court, is equally a contempt of court. A 
typical instance of this sort of contempt was the action of the 
claimant and his friends in the Tichborne case. The Tichborne 
claimant, having failed in his action to get possession of the 
Tichborne estates, was indicted for perjury and was about to be 
tried at the bar of the Queen’s Bench. He and his friends made 
public addresses in various parts of England, stating his side of the 
case, and denouncing the judges who were about to try the indict- 
ment as unfair and prejudiced. Several of the claimant’s sup- 
porters were committed and fined for contempt of court as a 
consequence of these proceedings.2 In the Skipworth case? 
Judge Blackburn thus laid down the rule: “ When an action is 
pending in the court and anything is done which has a tendency 
to obstruct the ordinary course of justice or to prejudice the trial, 
there is a power given to the courts by the exercise of a summary 
jurisdiction to deal with and prevent any such matter which should 
interfere with the due course of justice, and that power has been 
exercised, I believe, from the earliest times that the law has 
existed.” + 
A third class of active contempts of court consists in any inter-- , 
rence with persons or pr hich are in the hands of the 
court. Such, for instance, is interfering with a receiver in the 
performance of his duty,> or marrying a ward of court without 


1 107 U. S. 265. 

2 Regina v. Onslow, L. R. 9 Q. B. 219. 

8 Regina v. Skipworth, L. R. 9 Q. B. 230. 

* Modern instances of this sort where the extent of this power was carefully con- 
sidered may be found in Rex vz. Tibbits, [1902] 1 K. B. 77; Globe Newspaper Co. wv. 
Com., 188 Mass. 449. 

5 Langford v. Langford, 5 L. J. (N. Ss.) Ch. 60. 
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license of the court! Such contempts of court as have been 
described may be briefly summarized as committed by any act 
which insults the court or directly prevents it from pursuing its 
will in administering justice. 

It has been generally assumed that all contempts of court are of 
the same sort, and consist in this disrespect to the representative 
of the king and interference with his action in office; but it is im- 
possible either to understand the law of contempt or to deal satis- 
factorily with the modern problems that have arisen — in fact, it 
is impossible for a court to exercise properly the extraordinary 
power of punishment for contempt— without noticing that con- 
tempts of court, so called, are of two kinds, entirely different in 
origin. The so-called contempt of court which consists in mere 
disobedience to an order of the court is entirely different, both in 
its natureand in recone that active contempt, whether in” 
or out of court, which has been considered. 

From the earliest times a refusal to obey an order of the king 
or of his officer, formally and expressly directed to a subject, has 
been regarded as a contempt. This, doubtless, es a 
breach of allegiance. “ Contemptus brevium” was declared by the 
laws of Henry I? to be an offense subjecting a person guilty of it 
to amercement. In the time of Henry II it was laid down that 
if a tenant duly summoned in the court was absent, the king or his 
justices might at their pleasure punish him for his contempt of 
court. So again, if the demandant in certain cases failed to pro- 
duce his lord in court, “ the body of the demandant himself should 
be attached on account of his contempt of court, and thus he shall 
be destrained to appear in court.” This was equally true in the 
inferior courts. Thus it was contempt of the lord of a manorial: 
court for a person owing allegiance to the court to depart from it_ 
without answering a complaint.6 And similarly a burgess was 
guilty of contempt in failing to appear at the proper time before 
the borough court.6 Among the acts of contempt of the Arches 

court was contempt “iz non parendo mandatis.”" And further, 


1 Eyre v. Countess of Shaftsbury, 2 P. Wms. 102 (1722). 
2C, 14. 
8 Glanvill, B. 1, c. xxxiii (1187). 
4 Jbid., B. 2, c. vi. 
5 2 Selden Soc. Pub., 173 (1296). 
6 18 Selden Soc. Pub., 188 (Norwich, before 1340). 
7 16 Selden Soc. Pub, Ixxix. 


| 
i 
q 
| 
| 
| 
] 
| 
on 
7 
‘| 
/ 
3 | 


CONTEMPT OF COURT. 165 


as we have seen, it was contempt of the admiral’s court to refuse 
to sue a maritime cause in that court. 

This contempt by mere disobedience was often joined, or was 
alleged to be joined, with an act of dishonor to the lord. Thus, 
where the contempt consisted in disobedience to the king’s writ, a 
contemptuous treatment of his seal was usually charged. So, for 
instance, in a complaint to the chancellor in the time of Henry 1V 
it was recited that a writ of injunction had been granted against . 
suing at common law, “which writ, when a certain messenger 
delivered it to the said J. H. on behalf of our said Lord the King, 
. . . he would not open his hands to receive the same, and did no 
reverence to it, as he ought to every royal mandate; but he threw 
it under his feet where it lay for some time vilely trampled upon, 
until others took it up and placed it on the font of the said Church; 
and of this contempt committed by the said J. H. the said sup- 
pliant doth vouch to record J. C. . .. and besides this the said 
J. H. doth not cease still to sue the said supphiant [notwithstanding ] 
the said royal mandate.”? But it had very early come to be estab- - 
lished that the mere disobedience to a writ under the king’s seal 
was in itself contempt; so in the time of Henry IV it was alleged 
that a sheriff had been ordered by a writ of injunction to stay 
execution; nevertheless the said sheriff would not stay the execu- 
tion, contrary to the tenor of the writ, and in contempt of our lord 
the king. In one case the chancellor was informed that one 
Richard Goldsmith received certain writs and letters under the 
king’s privy seal, “in great contempt and despite and would do 
nothing in compliance therewith.”* And further, complaints were 
made to the king’s council in Star Chamber for contemptuously 
disobeying privy seals of the king.® 

Several instances of contempt of this sort grew out of licenses 
to English subjects to live abroad. Especially during the stormy 
times of the Reformation, Protestant or Catholic subjects, as the 
case might be, secured license to live abroad for a limited time, 
and there, as it was claimed, confederated with the enemies of the 
sovereign. In one such case Queen Mary sent over her letter un- 
der her privy seal, calling upon one Bartue to return to England; 
but Bartue’s servants intercepted and maltreated the Queen’s mes- 
senger so that he could not serve the letter. Upon a return to 


1 6 Selden Soc. Pub., Ixviii. 2 10 Selden Soc. Pub., 61. 
8 Jbid., 68. Ibid. 55. 
5 16 Selden Soc. Pub., 112 (1500) ; Jdid., 208 (1510). 
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this effect made in the chancery, Bartue was adjudged in contempt 
and his lands forfeited; and although when Elizabeth came to the 
throne his lands were restored, the court was inclined to hold that 
the punishment for contempt would still remain and must be sepa- 
rately pardoned.’ A little later Elizabeth sent a similar letter to 
one of her Catholic subjects living abroad, calling upon him to 
return forthwith. On this occasion the letter was duly served by 
the messenger and a return made in chancery, and on the failure 
of the subject to return, he was adjudged in contempt and his lands 
sequestered.” 

Contempt of this last sort — that is, mere disobedience of the 
king’s seal — became of increasing importance from the time the 
lord chancellor adopted it as the basis of his judicial power. 
The chancellor had no direct power over property or persons, 
and no control over any executive officer, sheriff, constable, or 
bailiff. The decree of his court derived its force from the fact 
that it was granted by the keeper of the king’s seal, and was exe- 
cuted by means of a writ sealed with that seal. The force of this 
writ did not depend on its being formally served by an officer 
having power to serve civil process. Any messenger could con- 
vey the writ to the person addressed, and a mere knowledge of the 
king’s will by such person compelled him, on his allegiance, to 
obey Saab tt Disobedience to the order of the 
court which-did not constitute active contempt of court could not 
be punished, since the order of the court, as such, had no legal 
force; but disobedience to the king’s seal was, as has been seen, 
a contempt of the king. Thus through the use of the great seal 
the chancellor got power over defendants in his court.® 

Langdell describes this process with his usual clearness and 
accuracy. “The chancellor has never had a seal of his own, 
and he cannot even compel a witness to appear and testify, ex- 
cept by a writ under the great seal. The chancellor also has to 
enforce his authority by writ in cases where, upon ordinary prin- 
ciples, a writ is neither necessary nor proper. Thus, all the decis- | 
ions of the chancellor upon questions brought before him are 
embodied in orders or decrees, which are formally drawn up in 
writing, and which, as will be seen presently, always direct the 


1 Bartue’s Case, Dyer 1760. 2 Knowles v. Luce, Moore 109. 
8 “The offense committed is the not paying obedience to the great seal... . The 


mere service of a copy of the decree or order, without such a writ, will not be suffi- — 
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party against whom they are made to do something. The normal 
mode of enforcing such orders and decrees would be to serve them 
upon the parties respectively by whom they were to be performed 
(generally by showing the original and delivering a copy), and, 
if they refused obedience, to punish them for contempt of the 
authority of the court. But in chancery the mode is to issue a 
writ under the great seal, incorporating in it the tenor of the sub- 
stance of the order or decree, and commanding the party to per- 
form it; and, if he refuses obedience to the writ, he is guilty of a 
contempt, not to the chancellor, but to the king.” ? 

But as this use of the king’s seal became common and process 
sealed with that seal was issued as of course, disobedience to the 
seal inevitably and insensibly took on a less serious form. A king’s 
seal which is at the service of a private party in a suit ceases to be 
a dread symbol of sovereign power and becomes merely part of 
the machinery of a court administering justice between party and 
party. Soin the centuries between the Tudor and the Hanoverian, 
the process of contempt for the disobedience of an order in chan- 
cery ceased to have any higher significance than that of a step in 
civil process. While disobedience to process was still punishable 
as contempt of the king, it was, in fact, a mere method of executing 
the decree of the court in favor of a successful party to the suit; 
and it was inevitable that this fact should finally be recognized 
and given legal effect. The clear and express recognition of it, 
however, did not come until well on in the nineteenth century. 
A member of Parliament had been attached for contempt in clan- 
destinely removing a ward of court from the custody of a person 
to whom shé had been committed by the chancellor. He set up 
his privilege as a member of Parliament, which, it was admitted, 
was good against a civil process. It was clear that a member of 
Parliament could not be committed for certain kinds of contempt. 
Beames, for the defendant, urged that “the court makes no dis- 
tinction between civil contempts, if I may so express myself, 
and criminal contempts. The court makes a considerable distinc- 
tion between what are, in its own language, termed aggravated 
contempts and those not of an aggravated description.” Lord 
Brougham, however, then Lord Chancellor, drew the distinction be- 


tween the breach-ef-an-order-of_a-_personal description and actual 
interruption-of-the business~-of a~eeurt. Committal for breach 


1 Langdell, Sum. Eq. Plead., § 38. 
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of a mere personal order, he said, was in the nature of process to 
compel performance, and was a civil contempt, to which it was 
admitted the privilege of Parliament would be a protection. But 
a commitment for interruption of the court’s business, as in the 
case at bar, was criminal in its nature, and the privilege of Parlia- 
ment was no answer to it? 

This distinction is now well settled in England, where all the 
resultant differences as to privilege from arrest, the form of 
appeal, and the pardoning power of the sovereign are maintained 
between criminal and civil contempts. In this country the dis- 
tinction has usually been accepted in the same form and with the 
same results as in the English cases. The Supreme Court of the 
United States in New Orleans v. Steamship Co.® held that dis- 
obedience to process of equity in a civil suit was contempt of a 
criminal nature, distinct from the civil suit in the course of which 
the attachment for contempt was issued; and because the attach- 
ment was of a criminal nature it could not be brought up to the 
Supreme Court on error, but only, as the court intimated, on a 
certificate of difference of opinion between the judges. If the 
reason given was necessary to the decision, there is no doubt 
that this case is an authority which is opposed to the general 
current of decisions.® There is no doubt that an ordinary pro- 
ceeding for real criminal contempt can be brought up to the 
Supreme Court in the form of an appeal upon certificate of divi-\ 
sion by the judges, though the ordinary method to raise in the 
Supreme Court the question of the legality of the commitment is 
by a writ of habeas corpus.’ But it would seem in case of com- 
mitment for contempt in the course of civil proceedings where no 
separate process is issued, but the party offending is dealt with 


1 Catmur v. Knatchbull, 7 T. R. 448 (1797). 

2 Wellesley’s Case, 2 Russ. & M. 639 (1831). 

8 Jn re Freston, 11 Q. B. D. 545; Harvey v. Harvey, 26 Ch. D. 644; Regina a. 
Barnardo, 23 Q. B. D. 305; O’Shea v. O'Shea, 15 P. D. 59; J re Special Reference, 
[1893] A. C. 138. 

4 Naturita C. R. Co. v. People, 30 Colo. 407; Leopold v. People, 140 Ill. 552; 
Swedish Am. Tel. Co. v. Casualty Co., 208 Ill. 562; Beck vw. State, 72 Ind. 250; 
Arnold v. Com., 80 Ky. 300; State v. Becht, 23 Minn..411; Thompson z. R. R., 48 
N. J. Eq. 105; People v. Court of Oyer & Terminer, tor N. Y. 245; State v. Knight, 
3 S. D. 509. 

5 20 Wall. (U. S.) 387. 

6 The same view is held in a few states. 2x parte Gould, 99 Cal. 355; Haight v. 
Lucia, 36 Wis. 360. 

1 Ex parte Terry, 128 U. S. 289. 
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upon motion for a mere breach of an order of the court pending 
the progress of the suit, that the question cannot be taken directly 
up to the higher court, either by appeal or by writ of error. In 
such a case, if there is no ground for habeas corpus, the determina- 
tion of the question of contempt by the higher court must await 
the final disposition of the principal suit. For that reason it 
would seem that the decision of the Supreme Court in the New 
Orleans case can be supported without deciding the question of 
whether the contempt was criminal or civil. There is no doubt 
that the decision was followed on the exact ground that the pro- 
ceeding was a criminal one in several of the federal courts,! but’ 
the Supreme Court recognized the established distinction later in 
the Debs case,? where Mr. Justice Brewer said: “ A court enforcing! 
obedience to its orders by proceedings for contempt is not execut- 
ing the criminal laws of the land, but only securing the suitors the 
rights which it had adjudged them entitled to.” The federal 
courts now appear firmly to hold the doctrine of the Englis 
cases,’ which may now safely be asserted as the recognized rns, 
both in England and in this country. 

This difference in nature between the contempt of the king’s 
seal on a writ and active contempt of the court appears also in thd 
method by which the court deals with the contempt. Active con- 
tempt of the court, like similar contempt of the king, is a crime, 
and indeed may be indicted and punished as a misdemeanor. It 
is usually dealt with summarily by the court, which causes the im- 
mediate arrest of the offender and sentences him to a fine or im- 
prisonment as a punishment for his wrongdoing. Quite otherwise 
is the action of the court where its injunction or other order or 
decree is violated by the person to whom it is addressed. In such 
case the violation is called to the attention of the court by the 
injured party, and if the violation is proved the wrongdoer is 
committed to prison to remain until he purges himself of his 
contempt by doing the right or undoing the wrong. As early as 
the time of Richard III it was said that the chancellor of England 
compels a party against whom an order is issued by imprisonment ;* 
and a little later it was said in the chancery that “a decree does 
not bind the right, but only binds the person to obedience, so that 
if the party will not obey, then the chancellor may commit him 


1 Fischer v. Hayes, 6 Fed. 63; J” re Mullen, 7 Blatchf. (U. S.) 23. 
2 In re Debs, 158 U. S. 564. 8 Jn re Nevitt, 117 Fed. 448. 
4 2R. III, 9, pl. 22. 
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to prison till he obey, and that is all the chancellor can do.” ! 
This imprisonment was by no means a punishment, but was merely 
to secure obedience to the writ of the king. Down to within a 
century it was very doubtful if the chancellor could under any 
circumstances inflict punishment for disobedience of a decree. 
If the decree commanded the defendant to transfer property, the 
chancellor acquired power as early as the sixteenth century to 
sequester the property as security for performance; but if the 
decree were for the doing of any other act, or were a decree for 
. an injunction, the chancellor was helpless if he could not compel 
obedience by imprisonment. There were, to be sure, one or two 
instances where an impetuous chancellor appears to have used 
stronger methods of persuasion than were properly within his 
right. Thus Daniell, following earlier writers, mentions with bated 
breath an occasion where a contumacious defendant was loaded 
with chains, another where his wife and children were refused 
permission to see him, and even a third where the chancellor 
imposed a fine.? But it is obvious that even so late as 1830 this 
was regarded as an improper method of enforcing obedience. In 
any case the contempt of a defendant who had violated a decree 
-in chancery could be purged by doing the act commanded and 
paying costs; or, if his disobedience had been the violation of 
a negative injunction, he could purge himself of contempt by 
undoing what he had done and paying costs. In any case a 
waiver of the terms of the decree by the other party to the suit 
put an end to the imprisonment for contempt.® 
- It thus appears that imprisonment for contempt of the chan- 
cellor’s decree, or rather for contempt of the king’s writ issued — 
in execution of such decree, was not punitive but coercive; and 
that anything in the nature of a sentence to a definite punishment, 
like a fine or an imprisonment for a term, was entirely foreign to 
the process. It sometimes happened, however, that a person 
violated a decree in such a way that it was impossible for him ) 
to restore the status guo ante. In such a case if the other party 
to the suit were obdurate he might remain in prison during the 
rest of his life, through his inability to purge himself of his con- 
tempt. This was obviously a hardship and an injustice, and a 
limited term of imprisonment came to be looked upon as a re- 
quirement of humanity. It was probably for this reason that in 


1 27 H. VIII, rs. 2 2 Dan., Ch, Pr., 1 ed., 721. 
8 1 sbid., 660, 663; 2 ibid., 726. 
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recent times a sort of punishment by limited term of imprisonment 
_or even by fine, payable to the injured party, has been substituted 
for the old coercive imprisonment in case of civil contempt. 
” It should be noticed, in passing, that an act which is a violation 
of an injunction may at the same time possess all the features of an 
active contempt of court. In a case, for instance, like that of Debs, 
where the defendant, in violation of an injunction against stopping 
mail-trains, collected a great assembly of men and riotously inter- 
fered with the running of the trains, the act, it would seem, was 
not merely a violation of the injunction, but was an active contempt 
of the court which issued it and of the sovereign whose mails were - 
thus obstructed. In such a case the requirements of the private 
suit would be met by simple restraint of the person until the dan- 
ger of violation of the injunction had passed, or until security was 
given that the injunction would not be violated; but in addition a 
punitive sentence is called for on account of the contemptuous na- 
ture of the act of violation. 

This discussion of the nature of contempts and of the proper 
punishment for them throws light on one of the most vexed ques- 
tions of procedure that have lately been agitated. It has been urged 
with great earnestness and force that no one should be punished 
for a contempt of court except after a trial by jury and a verdict 
of guilty. It is urged that the whole genius of our law requires a 
verdict of a jury before punishment for a crime, and that it is con- 
trary to all our charters of liberty, from Magna Carta to the 
Constitution of the United States, to permit a man to be charged 
with crime, convicted of it, and punished for it by the mere will of 
a judge who fancies himself offended. It is especially urged in the 
case of labor troubles that it is an enormous and dangerous power 
to put in the hands of an equity judge. When a single judge sit- 
ting without a jury can issue an injunction against a strike, can pass 
upon a charge that the injunction has been violated, and can im- 
prison at his own will the person found guilty of it without any 
opportunity for pardon by the executive (since the proceeding is 
one for civil contempt), too much power, it is contended, over the 
lives and liberties of freemen is placed in the hands of a single 
irresponsible magistrate. 

With reference to the question of what is the proper process in 
punishments for contempt, it will be seen that there is a sharp dif- 


1 In re Debs, supra. 
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ference between acts done in the face of the court itself and acts 
done outside court which will, nevertheless, interfere with the 
course of justice. The necessity for a summary and exemplary 
punishment is far greater in the case of a direct contempt in 
face of the court than in the case of a contempt outside court. A 
danger always exists in the punishment of any contempt by sum- 
mary process by the judge who has suffered from the contempt; 
he is made both judge and jury in his own case, he passes on the 
facts and on the law, and determines the punishment. Such a 
power in the hands of an angry man is, of course, subject to abuse ; 
and judges, being human, are subject to anger like other men. 
But if contempt is to be punished zustanter, it must be done in © 
most cases by the judge himself who is the subject of the con- 

tempt, and he must act in many cases under the influence of a 

strong feeling of insult. In the case of contempt offered directly 

in the face of the court there seems to be no other course to adopt 

than the immediate punishment of the offender. The danger of 

harshness on the part of the judge is a less evil than the danger of 

a complete suppression of the functions of justice by permitting an 

uproar to continue unchecked. The least thing that can be done 

is to imprison the offender as a preventive measure. There is no 

doubt that the judge has power to act immediately, without attach- 

ment or other process, upon his own knowledge, and to condemn 

and punish without receiving further evidence than that of his own 

senses. In the ordinary case there is equally no doubt that the 

better course is to order the offender imprisoned instantly, but to 

permit him later to purge himself of the contempt. 

When the act of contempt does not occur in the face of the 
court but by some act done out of court and interfering with the 
course of justice, a more regular procedure is required. An at- 
tachment issues on affidavits, the offender is brought before the 
court and has an opportunity to disprove the facts charged against 
him. This very circumstance, that the forms of contentious pro- 
cedure are complied with, prevents the infliction and punishment in 
such a summary form as that employed for a direct contempt in the 
face of the court. Summary punishment is less necessary in such . 
cases. A delay of a day or two, especially after service of the at- 
tachment, will not necessarily prejudice the court. Under these 
circumstances it will ordinarily be possible, except in the case of a 
court where there is only a single judge, to secure a trial before some 
other judge than the one directly attacked or the one especially 
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interested in the trial. So inthe Tichborne case? the-chief justice, 
who was an especial object of attack by the claimant’s friends, did — 
not sit in the proceedings for contempt, and the opinion was de- 

livered by Mr. Justice Blackburn, who, it was known, was not to sit 
at the trial. But the fact that a short delay is possible gives an 
opportunity in such proceedings to summon a jury and have the 


question of fact passed upon by it. Many states by statute ew 
require this-form-of process, and there can be no reasonable objec- 
tion-to it. The argument often offered in favor of such a course, 
to be sure, is not sound; namely, that otherwise the person at- 
tached would be convicted of a crime without a trial by jury. The 
process is, it is true, in the large sense, a criminal one; but the 
attachment for contempt is, nevertheless, not a proceeding against 
a man for a technical crime. The person attached and punished 
for contempt may " independently and thereafter be indicted and 
punished for the crime he has committed. And yet, though 
technically there is no constitutional objection to the trial of such 
a contempt without a jury, and indeed it does not differ in kind 
from the contempt committed in face of the court where a jury 
trial is out of the question, the same general considerations of 
justice which lead to a jury trial upon a charge of crime also lead 
to the conclusion that a jury jury trial in such a case, where it is prac- 
ticable, is required. 

In the case of contempt in violating an order or decree of a 
court of equity, we have an entirely different problem. So far as 
the ancient process has not been modified by modern innovations, 
we have seen that it was purely coercive, not punitive. Where this 
is still the case, it seems clear that a trial by jury is not required 
by the general principles of the law or by general considerations 
of justice; nor, as a matter of fact, would it be generally prac- 
ticable. If the court limits itself to its proper action in such cases, 
namely, process of imprisonment merely to prevent the violation 
of the decree, and if the imprisonment is to cease as soon as the 
danger of disobedience has ceased, the jury, which is thought 
necessary to pass upon the desert of a defendant to suffer punish- 
ment, is not required. Nor is there any reason why the judge who 
is dealing with the subject-matter of the suit should not also deal 
with this process for enforcing obedience to his decree. No ques- 
tion of passion or prejudice is involved; but, on the other hand, a 


1 Supra. 
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knowledge of the issues of the case is essential to a proper dealing 
with the problem, This knowledge is already in the possession of 
the judge who is trying the principal case. So far, therefore, as 
popular clamor demands a trial by jury in such a case, it seems to 
go beyond the requirements of justice; and the statutes which 
commit the trial of questions of fact in such process to a jury 
are not likely permanently to prove satisfactory. This statement, 
however, is to be limited to cases of merely preventive imprison- 
ment. Where the court inflicts a definite term of imprisonment by 
way of punishment for the violation of its orders, the case does not 
differ, it would seem, from the case of criminal contempt out of 
court, and regular process and trial by jury should be required. 
Joseph Beale, Jr. 
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REASONABLENESS OF MAXIMUM RATES 
AS A CONSTITUTIONAL LIMITATION 
UPON RATE REGULATION. 


HOMAS JEFFERSON, urging the necessity of a Bill of 
Rights in the Constitution of the United States, wrote to 
James Madison from Paris, March 15, 1789, as follows: “ This 
instrument forms us into one state, as to certain objects, and gives 
us a legislative and executive body for these objects. It should, 
therefore, guard us against their abuses of power within the field 
submitted to them .. . The tyranny of the legislature is the most 
formidable dread at present and will be for many years. That of 
the executive, will come in its turn; but it will be at a remote 
period.”! Freedom was the dominant issue of the times — not 
only political, but civil and religious freedom —and it is not sur- 
prising that the wisdom and foresight of the framers of the Consti- 
tution embodied in the Fifth Amendment the provision concerning 
personal rights and private property: 


“nor shall any person . . « be deprived of life, liberty, or property, without 
due process of law ; nor shall private property be taken for public use, with- 
out just compensation.” 


Eighty years later, in substantially the same form, there was adopted 
in the Fourteenth Amendment the following clause: 


“nor shall any state deprive any person of life, liberty, or property without 
due process of law ; nor deny to any person within its jurisdiction the equal 
protection of the laws.” 


That the fundamental principles of personal liberty and private 
property as declared by the Magna Carta, the Petition of Rights, 
and the Bill of Rights were a part of the common law at the time 
the delegates assembled to prepare the Constitution of the United 
States in 1787, was denied by none. But, strange to say, Hamilton 
is found in opposition to the inclusion of a Bill of Rights in the 
Constitution of the United States, although he admitted that it 


1 3 Jefferson’s Works, 4, 5, 201. See also 2 sdid., 329. 
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constituted a part of the Constitution of England! His assigned 
reason was that a government emanating from the people and not 
from a hereditary sovereign could do no wrong. The rights of 
personal liberty and of private property, to the mind of Hamil- 
ton, existed merely as legislative enactments of prevailing public 
opinion; that the purpose of a constitution was merely “ to regu- 
late the general political interests of the nation,” and that it had no 
concern with personal and private rights, a declaration of which 
“ would sound much better in a treatise of ethics than in a constitu- 
tion of government.”? It is fortunate for this country that the views 
of Hamilton, although prevailing in the Constitution itself, were 
later repudiated, and that a Bill of Rights was adopted in 1789-91 in 
the form of the first ten Amendments; for it is now well recognized 
that a legislative majority cannot be trusted to deal fairly with the 
liberty and property of the individual. The foregoing provision of 
the Fourteenth Amendment was merely an application to the states 
of the similar provision in the Fifth Amendment limiting the power 
of the federal government. It restricts the police power of the — 
states and confers upon the federal judiciary authority to determine 
whether the fundamental-and inalienable rights of a person to his 
life, liberty, and property have been infringed. Consequently, since 
its adoption all questions pertaining to the deprivation of life, liberty, 
and property without due process of law must receive their ultimate 
and final determination in the Supreme Court of the United States. 
Shall the “due process of law” clause be given the meaning and 
intent with which it spoke when adopted, or shall it serve merely 
as a mirror to reflect the popular opinions and passions of the day? 
If these great and fundamental guaranties of life, liberty, and prop- 
erty have a historical meaning and force, that fact should be so 
declared and should operate as a constitutional barrier against the 
unrestrained enactment of dominant opinion into law.® 

There is no dispute that the right of the individual to the enjoy- 


1 Slaughter-House Cases, 16 Wall. (U. S.) 36, 114. 

2 The Federalist, Number 84. 

8 Mr. Justice Brewer in South Carolina v. United States, 199 U. S. 437, 448, said: 
“The Constitution is a written instrument. As such, its meaning does not alter. That 
which it meant when adopted, it means now . . . In other words, while the powers 
granted do not change, they apply from generation to generation to all things to which 
they are, in their nature, applicable. This in no manner abridges the fact of its change- 
less nature and meaning. Those things which are within its grants of power, as those 
grants were understood when made, are still within them, and those things not within 
them remain still excluded.” 
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ment of his property is subject to the legitimate exercise of the 
police power. But when the exercise of this power interferes with 
the property rights of an individual, it raises a judicial question as 
to whether it is more vital to the welfare of the community ,that 
the individual be allowed to use and enjoy his property without 
the particular legislation complained of, or whether the legislative 
restraint should prevail. If the legislation tends to promote the 
health, the safety,? the morals,’ or the order and peace of the com- 
munity,‘ the general public convenience,’ or tends to promote the 
general welfare and prosperity of the community,® the only proper 
judicial inquiry is whether or not such legislation has a real and 
substantial relation to the ends sought to be accomplished.’ If it 
has, the rights of the individual must yield to the general welfare 
of the community. 

In respect to that indefinite field of the police power which lies 
outside of the aforesaid purposes, restrictive legislation is less es- 
sential to the public welfare, and not only disturbs economic con- 
ditions, but must result in either favoritism or oppression. This 
field covers what might be termed the economic interests of the 
community. The justification of such legislation is the possibility 
of oppression or undue advantage which the accumulation of capi- 


1 Holden v. Hardy, 169 U.S. 366 (hours of labor in mines and smelters) ; Jacobson 
v. Massachusetts, 197 U.S. 1 (compulsory vaccination); Mugler v. Kansas, 123 U. S. 
623 (prohibition of manufacture and sale of liquors) ; People v. Van De Carr, 199 U.S, 
552 (sale of milk) ; California Reduction v. Sanitary Reduction, 199 U.S. 306; Gardner 
v. Michigan, 199 U. S. 325 (disposal of garbage). 

2N. Y.& N. E.R. R. a. Bristol, 151 U. S. 556, 571; C., B.& Q. R. R. wv. Chicago, 
166 U. S. 226, 255 (eliminating grade crossings); Barbier v. Connolly, 113 U. S. 27 
(closing of laundries from Io P. M. to 6 A. M.). 

8 Douglas v. Kentucky, 168 U. S. 488 (lotteries) ; Otis v. Parker, 187 U. S. 606 (stock 
transactions on margin). 

4 Mugler v. Kansas, supra; Hennington v. Georgia, 163 U. S. 299 (running of 
freight trains on Sunday). 

§ L. S.& M. S. Ry. Co. v. Ohio, 173 U. S. 285 (requiring railroads to stop trains at 
regular stations); Atlantic Coast Line v. Commission, 206 U. S. 1 (requiring railroads 
to operate certain trains); Wisconsin, etc., Ry. v. Jacobson, 179 U.S. 287 (enforcing 
track connections between two railroads); Escanaba Co. v. Chicago, 107 U. S. 678 
(opening and closing of bridges over navigable streams). 

6 Scranton v. Wheeler, 179 U.S. 141 (changing the level of navigable eee) 
Transportation Co. v. Chicago, 99 U. S. 635 (changing grade of a public highway by 
carrying it in a tunnel under navigable waters); West Chicago St. R. R. v. Chicago, 
201 U. S. 506 (requiring the removal of a street railroad tunnel which obstructs navi- 
gable waters) ; C., B. & Q. Ry. v. Drainage Commissioners, 200 U. S. 561, 592 (reclama- 
tion of swamp lands); Bacon v. Walker, 204 U. S. 311 (pasturage of sheep on public 
domain within two miles of a dwelling-house). 

7 Mugler v. Kansas, supra, 661 ef seg. 

12 


178 HARVARD LAW REVIEW. 


tal or labor has power to create. From time immemorial monop- 
olies and combinations in restraint of trade have been subject to 
legislative control.2 Aside from anti-trust legislation, the most 
important exercise of the police power in respect to economic in- 
terests is the regulation of rates of charge. Under this head come 
usury laws, inn-keepers’ charges, regulation of charges for elevating 
and storing grain,’ for the care of live-stock in erprieiagrad for 
transportation on railroads,® for telephone service; and charges 
for the supply of water’ and gas.® 

Fundamentally the purpose of restricting or prohibiting mo- 
nopolies is not different from that of regulating rates of charge. 
The anti-trust laws tend to create competitive conditions and the 
adjustment thereby of the rates of charge at the real value of the 
service rendered.® Legislation regulating rates of charge substi- 
tutes, in place of competition, the fiat of the legislature. The pur- 
pose of both is the same, the prevention of economic oppression — 
yet a striking difference exists between these two forms of legisla- 
tion with respect to the conditions resulting from them. Anti- 
trust laws, in preventing or restricting the great combinations of 
wealth, foster and promote competition and freedom of contract. 
On the other hand, rate regulation leaves monopolistic combinations 
as it finds them, and interferes directly with the management of busi- 
ness and the right to make contracts. It is thus much more radi- 
cal legislation, and in reality a form of paternalism. However, both 
anti-trust legislation and rate regulation pertain to the purely 
economic interests of the community, and present an entirely differ- 
ent question from that arising under the exercise of the police 
power for the other enumerated purposes, in that the right of the 
state to interfere is based solely upon the ground that the pur- 


1 Munn ». Illinois, 94 U. S. 113, 131, 132. See Beale, R. R. Rate Regulation, 
§§ 55, 66. 

2 Slaughter-House Cases, 16 Wall. (U. S.) 36, 104, 105; United States v. Joint 
Traffic Ass’n, 171 U.S. 505, 569; United States v. Trans-Missouri Freight Ass’n, 166 
U. S. 290; Northern Securities Co. v. United States, 193 U. S. 197, 337, 339. See also 
Freund, Police Power, §§ 330, 338 ¢¢ seg. 

8 Munn ». Illinois, 94 U.S. 113; Budd v. New York, 143 U.S. 517; Brass v. North 
Dakota, 153 U. S. 301. 

* Cotting v. Kansas City Stockyards, 183 U. S. 79. 

5 C., B. &Q. Ry. v. Iowa, 94 U. S. 155; Railroad Commission Cases, 116 U.S. 307. 

® Hockett v. State, 105 Ind. 250. 

7 Spring Valley Water Works vz. Schottler, 110 U. S. 347. 

8 State v. Columbus Gas Light & Coke Co., 34 Oh. St. 572. 

® United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290, 339. 
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chaser is at an economic disadvantage and is unable to buy at a 
fair and reasonable price. Where the court is confronted with a 
question involving merely the accumulation of capital or labor and 
the concomitant disadvantage of the consumer, it is necessary for 
it to consider a question of economics. It may either start from 
the point of view of paternalism, that the legislature should have 
the widest possible discretion in the determination of what is to the 
best interests of the individual, or it may start from the point of 
view of individualism, that the welfare of the country is better 
served by permitting the freest possible individual liberty in re- 
spect to the use and enjoyment of property consistent with the 
public good. It is not incumbent upon the court to accept either 
socialism or the doctrine of daissez faire. But how can it reach a 
conclusion as to the limitations of legislative power upon a purely 
economic question, unless it adopts some theory of economics? 
Governmental regulation, as such, is a conceded legislative 
power. The determination of the limits of this power, however, 
involves a question of constitutional interpretation. A constitution 
not only defines the powers and duties of the government, but also 
the rights and duties of the governed, and is, therefore, the embodi- 
ment of the “ organic relation of the citizen to the state.” Although 
it may be conceded that the provisions of the Fourteenth Amend- 
ment do not enact Mr. Herbert Spencer’s Social Statics,! yet 
these guaranties must be interpreted in the light of some theory of 
government. The refusal of the judiciary to determine the limits 
of the police power would be an evasion of its duty to declare that 
“this Constitution ... shall be the supreme law of the land”? and 
would result in denying to the individual those fundamental rights of 
personal liberty and private property which are the‘heritage of the 
English-speaking race. The majority of the court in Lochner z. 
New York® maintained that the court must ascertain the proper 
limits of the police power in every case which comes before it, and 
that if it permitted legislation to stand whenever there might exist a 
difference of opinion as to its constitutionality “the claim of the 
police power would be a mere pretext — become another and delu- 
sive name for the supreme sovereignty of the state to be exercised 
free from constitutional restraint.”* Underlying this decision and 
forming the basis thereof is the doctrine of individualism as con- 


1 Mr. Justice Holmes’ dissenting opinion, Lochner v. New York, 198 U. S. 45, 75- 
2 Constitution, Article VI. 8 198 U. S. 45. 
* P. 56, Mr. Justice Peckham. 
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trasted with paternalism. ‘Due process of law” is construed to 
guarantee the greatest possible individual freedom consistent with 
the public welfare. The court will scrutinize carefully the ground or 
reason upon which the legislation is justified, for the purpose of 
determining whether or not it constitutes a material danger to the 
public welfare. The position of Mr. Justice Holmes would be de- 
structive of all constitutional interpretation in cases of this kind, and 
would constitute the legislature the supreme judge upon all ques- 
tions of the right to contract and to enjoy and dispose of property. 
The position of Mr. Justice Harlan is equally inadmissible, in that it 
opens wide the door “ for the play and action of purely personal and 
arbitrary power.”? It admits that the limitation of the police power 
is a judicial question, yet refuses to establish any basis or test for 
its determination. Any other position than that taken by the ma- 
jority would not only amount to a failure to discharge the duty 
imposed upon the judiciary by the Constitution, but would permit 
an encroachment by the legislature upon the property rights of the 
individual, which by gradual process might change over society 
from an individualistic to a socialistic basis. As the Constitution 
has endeavored to insure to the individual the greatest possible per- 
sonal liberty consistent with public welfare, it would seem that the 
greatest possible protection of his property is both the limitation 
and the duty of government.® The spirit of our institutions is 
essentially individualistic, and this fact must have a controlling in- 
fluence in the interpretation of the Constitution upon purely eco- 
nomic questions. 

This doctrine or policy of government applies directly to rate 
regulation. No disadvantage of the consumer in dealing with the 
producer requires that the producer be divested of the manage- 
ment of his business. The state has no general and unlimited right 
to interfere between the producer and the consumer as to the price 
at which the public shall be served. The only justification of the 
exercise of police power in this instance is to prevent exorbitant 
and oppressive rates of charge, and that object is accomplished 
when the regulation assures to the public reasonable and fair rates, 


_ Rate regulation, therefore, must be limited to the establishment of 


maximum rates, “ beyond which the company cannot go, but 
within which it is at liberty to conduct its work in such a manner as 


1p. 72. 
2 Yick Wo v. Hopkins, 118 U. S. 356, 370. 
8 Buddv. New York, 143 U.S. 517, 551. Dissenting opinion, Mr. Justice Brewer. 
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may seem to it best suited for its prosperity and success.”! The 
power of the legislature to regulate is exhausted when it has fixed 
a maximum rate. Legislation restricting the management of the 
business by fixing absolute, minimum, commutation, or other arbi- 
trary rates, is unconstitutional and void? 

In the absence of legislative regulation upon the subject the 
proper rate or charge is primarily a judicial question. The 
company or person rendering the service is entitled to receive 
reasonable compensation. This rule prevailed at common law.® 
Statutory regulation was not intended to change this rule, but to 
substitute a primary legislative determination in place of a judicial 
determination as to what constitutes a reasonable maximum rate. 
This was conceded unreservedly, even in Munn vz. Illinois.‘ 
Only the right to regulate, as such, was involved in that case, and 
the dictum therein contained that this power is unlimited, was later 
repudiated.® In 1890 the reasonableness of a legislative rate was 
held to be a judicial question.® Shortly afterwards it was conceded 
that the power of the legislature is merely to protect the public 
against unreasonable rates.’ 

Although the rule laid down in Smyth v. Ames® is now well 


1 Lake Shore, etc., Ry. Co. v. Smith, 173 U. S. 684, 691. 

2. Ibid, 

8 Interstate Com. Com. v. Baltimore & Ohio, 145 U. S. 263, 275. 

* 94 U. S. 113,134. Chief Justice Waite said in his opinion: “ So, too, in matters 
which do affect the public interest, and as to which legislative control may be exer- 
cised, if there are no statutory regulations upon the subject, the courts must deter- 
mine what is reasonable. The controlling fact is the power to regulate at all. If that 
exists, the right to establish the maximum of charge, as one of the means of regulation, 
is implied. In fact, the common law rule, which requires the charge to be reasonable, 
is itself a regulation as to price. Without it the owner could make his rates at will, 
and compel the public to yield to his terms, or forego the use. 

“ But a mere common law regulation of trade or business may be changed by statute. 
. . » Indeed, the great office of statutes is to remedy defects in the common law as 
they are developed, and to adapt it to the changes of time and circumstances. To 

‘limit the rate or charge for services rendered in a public employment, or for the use of 
property in which the public has an interest, is only changing a regulation which 
existed before. It establishes no new principle in the law, but only gives a new effect 
to an old one.” See also language of Mr. Justice Brewer in Reagan v. Farmers’ Loan 
& Trust Co., 154 U. S. 362, 397. 

5 Railroad Commission Cases, 116 U. S. 307, 331 (1886). 

® Chicago, etc., R. R. v. Minnesota, 134 U. S. 418, 458. 

7 Railway v. Wellman, 143 U. S. 339, 343. “ The legislature has power to fix rates 
and the extent of judicial interference is protection against unreasonable rates.” 

‘Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 397, 399. Covington, etc., 
Turnpike Co, v. Sandford, 164 U. S. 578, 596. 

8 169 U. S. 466, 545, 547. Mr. Justice Harlan said in his opinion: “ .. . the gov- 
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established, that a “state enactment .. . that will not admit of 

the carrier earning such compensation as under all the circum- 

stances is just to it and to the public ” is unconstitutional and void, 

the principles by which the question of reasonableness must be 

determined are only negatively disclosed by the subsequent deci- 
sions of the Supreme.Court. In many cases the proof has been 

held inadequate,! and in others the reasonableness or unreasonable- 

ness of the rates was so clear that the discussion of the fundamen- 

tal rule was unnecessary. The difficulty lies in framing a standard 

of reasonableness. With respect to an entire schedule, the test 

which has been most generally applied is that the schedule should 

afford the capital invested a return equal to that received by capi- 

tal invested in similar enterprises. In respect to individual rates 

the Supreme Court of the United States has not yet definitely 

settled either that the reasonableness of the same may be judicially 

raised or what test is to be applied for the determination thereof. 

Individual rates, however, must fall within certain limits. The 

charge cannot exceed the value added by the service, nor can the 

charge be less than the cost of rendering the service. What would 
be a reasonable rate within these limitations has not been decided. 

Theoretically the individual rate should bear its proportionate 

share of the total expenditures of the company, but practically this 
rule is extremely difficult of application.® 


ernment may, by legislation, protect the people against unreasonable charges for the 
services rendered by it [the company].” “On the other hand, what the public is 
entitled to demand is that no more be exacted from it for the use of a public highway 
than the services rendered by it [the company] are reasonably worth.” 

1 Dow v. Beidelman, 125 U.S. 680; Chicago, M. & St. P. Ry. Co. v. Tompkins, 
176 U. S. 167; San Diego, etc., Co. v. National City, 174 U.S. 739; Minneapolis & 
St. Louis R. R. v. Minnesota, 186 U. S. 257 ; Atlantic Coast Line v. Florida, 203 U. S. 256. 

2 Stanislaus County v. San Joaquin, 192 U. S. 201 (reasonable). 

8 Noyes, American Railroad Rates, 28 ef seg. United States v. Trans-Missouri 
Freight Ass’n, 166 U. S. 290, 331, by Mr. Justice Peckham: “ What is a proper 
standard by which to judge the fact of reasonable rates? Must the rate be so high as to 
enable the return for the whole business done to amount to a sum sufficient to afford 
the shareholder a fair and reasonable profit upon his investment? If so, what is a 
fair and reasonable profit? That depends sometimes upon the risk incurred, and 
the rate itself differs in different localities: which is the one to which reference is to 
be made as the standard? Or is the reasonableness of the profit to be limited toa 
fair return upon the capital that would have been sufficient to build and equip the 
road, if honestly expended? Or is still another standard to be created and the 
reasonableness of the charges tried by the cost of the carriage of the article, and a 
reasonable profit allowed on that? And in such case would contribution to a sinking - 
fund to make repairs upon the road-bed and renewal of cars, etc., be assumed as a 
proper item? Or is the reasonableness of the charge to be tested by reference to the 
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The decisions are uniform that where the regulation consists of 
the establishment of a schedule of rates based upon the classifica- 
tion of rates charged by the railroad itself, and affecting either the 
entire business of the company or such a well-defined class of 
traffic as the passenger or freight business, the rule or test is that 
the constitutionality of the regulation will depend upon its effect 
upon the entire business of the company, or such freight or pas- 
senger traffic! The unreasonableness of the rates was held to be 
established when it appeared that the net income of the company 
or person affected by the regulation would not be sufficient to dis- 
charge the necessary expenditures for operation. In Smyth vz. 
Ames, however, the court went further, and held that the carrier, 
in addition to its proper expenditures, was entitled to receive for 
its services “just compensation.” The method suggested by Mr. 
Justice Harlan was to ascertain the fair value of the property used 
for the public convenience, the gross earnings and expenses, and 
the probable net earnings under such regulation. A comparison 
of such net earnings with the valuation would determine whether or 
not the probable income would amount to “just compensation.” 
In short, the test of “due process of law” is the confiscation of 
the entire property and is determined by an analysis of the entire 
business of the company. No attempt was there made in any 
way to challenge the reasonableness of any particular rate, nor 
was the classification made by the Board of. Transportation sub- 
jected to criticism. The attention of the Supreme Court, there- 
fore, was not directed to these questions, and nothing which the 
court may have said in that case or in its subsequent decisions? 
should be construed as an opinion that the test therein enunciated 
was of universal application. 


charges for transportation of the same kind of property made by other roads similarly 
situated? If the latter, a combination among such roads as to rates would, of course, 
furnish no means of answering the question. It is quite apparent, therefore, that it is 
exceedingly difficult to formulate even the terms of the rule itself which should govern 
in the matter of determining what would be reasonable rates for transportation.” See 
Freund, Police Power, § 550. 

1 Reagan v. Farmers’ Loan & Trust Co., supra, 399; Smyth v. Ames, supra. In 
these cases the tariff, as a whole, was challenged, and no complaint was made of the 
classification of the traffic adopted by the commission. In St. Louis & San Francisco 
Ry. v. Gill, 156 U.S. 649, it was held that proof limited to one division of a railroad 
was insufficient to show the unreasonableness of a passenger rate affecting the entire 
railroad. 

2 San Diego, etc., Co. v. National City, supra; Stanislaus County v.San Joaquin, 
supra. 
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Without in any way detracting from the rule laid down in Smyth 
v. Ames, it may be confidently asserted that underlying that case 
and all the decisions of the Supreme Court upon rate regulation 
the more fundamental principle and the basis of all calculations is 
that no one can constitutionally demand a service to be rendered at 
less than cost or the fair value of the service! In 1900 Mr. Justice 
Brewer said:? “ Few cases are more difficult or perplexing than 
those which involve an inquiry whether the rates prescribed by the 
state legislature for the carrying of passengers and freight are 
unreasonable. And yet this difficulty affords no excuse for a failure 
‘to examine and solve the questions involved.” The problem was 
still unsolved in 1901 when the same learned justice, in comment- 
ing upon the former rulings of the Supreme Court, said: “ There 
has been no further ruling than that the state may prescribe and 
enforce reasonable charges. What shall be the test of reasonable- 
ness in those charges is absolutely undisclosed.”? 

In 1902 a case came before the Supreme Court which might 
have definitely settled the proper test or rule if the proof offered 
by the complainant had been adequate and had shown the unrea- 
sonableness of the rates in question. This was an action in 


1 In Smyth v. Ames, supra, 544, Mr. Justice Harlan, speaking for the court, said : 
* But the rights of the public would be ignored if rates for transportation of persons or 
property on a railroad are exacted without reference to the fair value of the property 
used for the public or the fair value of the services rendered.” See also San Diego, etc., 
Co. v. National City, 174 U. S. 739, 757. : 

In Cotting v. Kansas City Stockyards Co., 183 U. S. 79, 91, 95, Mr. Justice Brewer, 
in speaking of the attitude of the court, said: “ It has been declared that the present 
value of the property is the basis by which the test of reasonableness is to be deter- _ 
mined, although the actual cost is to be considered, and that the value of the services 
rendered to each individual is also to be considered. . . . 

“ Pursuing this thought, we add that the state’s regulation of his charges is not to be 
measured by the aggregate of his profits determined by the volume of business, but by 
the question whether any particular charge to an individual dealing with him is, con- 
sidering the service rendered, an unreasonable exaction. . . . The question is not, how 
much does he make out of the volume of business ; but whether, in each particular 
transaction, the charge is an unreasonable exaction for the services rendered. He has 
a right to do business. He has a right to charge for each separate service that which 
is reasonable compensation therefor, and the legislature may not deny him such 
reasonable compensation and may not interfere simply because out of the multitude of ° 
his transactions the amount of his profits is large. Such was the rule of the common 
law even in respect to those engaged in a quasi-public service, independent of legisla- 
tive action.” 

2 Chicago, M. & St. P. Ry. v. Tompkins, 176 U. S. 167, 172. 

® Cotting v. Kansas City Stockyards, supra, 91. 

# Minneapolis & St. Louis R. R. v. Minnesota, 186 U. S. 257. 
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mandamus by the State Railroad & Warehouse Commission of 
Minnesota to compel the defendant railroads to adopt specific rates 
on hard coal in car-load lots from Duluth to various points south- 
west from Minneapolis. The defense undertook to show that 
because the average cost of carrying freight of all kinds per ton 
per mile during the preceding year was greater than the revenue 
derived per ton per mile for carrying coal at the rates prescribed 
by the commission, therefore such rates were unreasonable. The 
defendant further proved that if the rates fixed by the commission 
for coal in car-load lots were applied to all freight carried by the 
road it could not pay its operating expenses. No proof, however, 
was offered as to the cost of carrying hard coal in car-load lots on 
the entire railroad or between the points mentioned in the schedule. 
A careful analysis of the whole opinion will lead to the conclusion 
that had the company been able to segregate the cost of the trans- 
portation of hard coal from the cost of its remaining business, and 
had the coal so transported been a substantial portion of the com- 
pany’s traffic and the cost of such transportation been found to be 
greater than the compensation allowed by the commission, the 
court would have granted the relief sought. This conclusion is. 
irresistible, for if the court believed that the aggregate method, as 
laid down in Smyth v. Ames, was applicable for the determination 
of the reasonableness of specific rates, this case could have been 
disposed of summarily. The net income for the year under con- 
sideration applicable to dividends was $458,662.04,! yet the total 
amount received on the traffic affected by the rates in question was 
only $3,874.50. Aregulation compelling the railroad to carry this 
traffic for nothing would have reduced the revenue for that year 
only $3,874.50, while if the rates fixed by the commission had 
been in effect for the same time the loss of revenue would have 
been only $1,409.72.2. The loss of $1,409.72 would have been of 
no consequence whatsoever if the constitutionality of this regula- 
tion had been tested by the rule announced in Smyth v. Ames. 
The Supreme Court would certainly not have given the case the 
elaborate consideration it apparently received unless in its judg- 
ment either the value or the cost of rendering the service was the 
appropriate test to be applied. The true rule seems to be taking 
definite form in this case, to wit, that a regulation is unconstitu- 


1 State v. Minneapolis & St. Louis R. R., 80 Minn. 191, 198. 
' & Minneapolis & St. Louis R. R. v. Minnesota, supra, 265. 
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tional and void, zf tt compels a service to be rendered at less than 
cost, irrespective of its effect upon the entire business 

In all cases, therefore, where the rule laid down in Smyth ». 
Ames, that the reasonableness of the rates must be tested upon an 
aggregate basis, has no tendency to show whether the rates are 
reasonable or unreasonable, that rule must be rejected. It must 
be remembered that in the railroad cases in which the rates were 
held unreasonable,? there existed a classification of traffic based 
upon the value, weight, and size of various kinds of freight, the 
distance transported, and many other factors, applicable to which 
a schedule of rates based upon these considerations had been vol- 
untarily put in force by the carriers themselves. Inasmuch as the 
state regulation consisted of a horizontal reduction of these rates it 
is apparent that such regulation affected the earnings as a whole, 
similar in manner as it affected the earnings of any class of traffic. 
That is, the total receipts and expenditures of the railroad reflected 
the receipts and expenditures of any particular class of service. 
What, therefore, was true of the reasonableness of the schedule as 
a whole was true of the various classes of traffic. As the carrier 
did not challenge the propriety of any particular rate on any par- 
ticular class of traffic, it was quite natural that the court should 
test the constitutionality of the legislation upon an aggregate basis. 
It does not, however, follow, because such aggregate method of 
proof was adopted in those cases, that if the complainant had ex- 
pressly challenged the right of the state to establish certain classes 
of service, the question would not have been determined upon the 
basis of the value or the cost of such service. 

For similar reasons the reasonableness of a regulation which 
fails to classify a business in which the costs of the various classes 


1 Beale, R. R. Rate Regulation, § 325; Noyes, American Railroad Rates, 250, 
252. In Atlantic Coast Line R. R. Co. v. Florida, 203 U. S. 256, 260, Mr. Justice 
Brewer for the court said: “ And here we face this situation: the order of the com- 
mission was not operative upon all local rates, but only fixed the rate on a single article ; 
to wit, phosphate. There is no evidence of the amount of phosphates carried locally ; 
neither is it shown how much a change in the rate of carrying them will affect the in- 
come, nor how much the rate fixed by the railroads for carrying phosphates has been 
changed by the order of the commission. . . . But there is nothing from which we can 
determine the cost of such transportation. We are aware of the difficulty which attends 
proof of the cost of transporting a single article, and in order to determine the reason- 
ableness of a rate prescribed, it may sometimes be necessary to accept as a basis the 
average rate of all transportation per ton per mile.” See Seaboard Air Line v. Florida, 
203 WU. S. 261; Alabama, etc., Ry. v. Mississippi, 203 U. S. 496. 

2 Reagan v. Farmers’ Loan & Trust Co., supra, Smyth v. Ames, supra 
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of service are different, or which arbitrarily classifies such service 
without regard to the cost thereof, could not be tested by the rule 
laid down inSmythv. Ames. Take, for example, the establishment 
ofa single maximum rate of five cents per ton-mile for all railroad 
traffic, both freight and passenger, and suppose that at such rate 
the total number of ton-miles transported during the previous year 
would yield sufficient income to pay the operating expenses, fixed 
charges, and earn something on the stock. If the carrier were 
able to continue business on this basis, it might be said that five 
cents per ton-mile was a living rate, but does this method of proof 
show that five cents is a proper maximum rate, in view of the fact 
that the traffic of the railroad is so diversified that the various costs 
of service per ton-mile may vary from one to ten cents. It is, 
moreover, extremely unlikely that under the conditions suggested 
the railroad could secure the same amount of traffic after regulation 
as it had before. An arbitrary rate of five cents per ton-mile would 
prohibit the transportation of many commodities which could have 
been carried at a profit at a less rate. The amount of traffic carried 
would depend not only upon the law of supply and demand, but 
also upon the price which the public could afford to pay for the 
commodities transported. Even if the result of such regulation 
would be to give to the company a profit on its entire business, 
would not the application of the rule in Smyth v. Ames result in 
entirely losing sight of the fundamental purpose of rate regulation, 
the assurance to the public of reasonable rates of charge? Can it 
be said that every rate is a proper maximum rate which is the result 
of lumping the entire business and striking an average? Is the 
right to fix a maximum rate to be construed to mean an average 
rate? If so, the purpose of governmental regulation would be 
entirely changed, for theoretically the right of the state is merely 
to prevent extortion and oppression, while if such method were 
adopted many rates might be legally established at a price below 
the actual cost of servite. No one would contend that it was 
necessary for the protection of the public, demanding a certain 
class of service, that the maximum rate be fixed below the cost of 
furnishing that service. The judiciary, in framing a test or method 
for determining the validity of such a legislation, should carry out 
the fundamental purpose of the police power; that is, if the power 
of the state is limited to fixing a reasonable maximum rate, the test 
or method of proof should not permit the state to further encroach 
upon the rights of private property. The rule in Smyth v. Ames 
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will be of no assistance in solving the constitutional question of the 
reasonableness of particular rates on a portion of the traffic, or ofa 
single maximum rate or a complete schedule of rates based upon 
an arbitrary classification, for it is obvious that the application of 
such a test entirely loses sight of the fundamental purpose of rate 
regulation. 
The ultimate position of the Supreme Court of the United States 
} is unquestionably forecasted in the recent case of Atlantic Coast 
| Line R. R. Co. v. North Carolina Corporation Commission.? 
Although the court enforced an order of the commission compel- 
ling the railroad to operate a train between certain points at an 
actual loss, yet it carefully distinguished an order in respect to a 
public convienence which did not necessarily entail a loss, and the 
regulation of rates which would inevitably have that result. And 
! in disposing of that particular case, the court, by Mr. Justice White, 
said : 8 


“Let it also be conceded that a like repugnancy to the Constitution of 
the United States would arise from an order made in the exercise of the 
power to fix a rate when the result of the enforcement of such order would 
be to compel a carrier to serve, for a wholly inadequate compensation, a 
class or classes selected for legislative favor, even if, considering rates as a 
whole, a reasonable return from the operation of its road might be received 
by the carrier. . . . It follows, therefore, that the mere incurring of a loss 
from the performance of such a duty does not in and of itself necessarily 
give rise to the conclusion of unreasonableness, as would be the case where 
the whole scheme of rates was unreasonable, under the doctrine of Smyth z. 
Ames, or under the concessions made in the two propositions we have 

stated.” 


The importance of this “concession,” as bearing upon the fun- 
| damental rules of rate regulation cannot be overestimated, as the 
court is evidently of the opinion that the rule as laid down in . 

Smyth v, Ames is not controlling in all cases, and should not be 

applied if it has no tendency to demonstrate the unreasonableness 

- of the rate. Great emphasis was placed upon the importance of 

a just classification of the service and the allowance of remunera- 
tive rates for furnishing each class of such service; 2. ¢. constitu- 


1 The reasonableness of individual rates may be tested without making an elaborate 
analysis of costs by merely showing the customary or current rates for similar service 
under similar conditions. Cotting ». Kansas City Stockyards, supra, 97,98; Canada 
Southern Ry. v. Internat’l Bridge, 8 App. Cas. 723. 

2 206 U.S. 1. 8 P. 26. 
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tional protection should not be limited to the entire business of a 
public service company, but should be applied and enforced when- 
ever the legislation compels the company to serve a distinct class 
of service at a loss, “to the detriment of other class or classes 
upon whom the burden of such loss would fall.” 

The following analysis covers the field of rate regulation in 
respect both to its extent and to the uniformity or diversification 
of the cost of service: 

1. A schedule of maximum rates for the entire business. 

2. A single maximum rate for the entire business. 

3. A single maximum rate for a portion.of the business. 

The cost per unit of rendering public service may be either 
uniform or diversified, owing to varying conditions. 

The various combinations under the above classification will be 
considered separately. 

First: Where a schedule of maximum rates applies to the entire 
business of a company, the proper test is that employed in Smyth 
v. Ames ; 2.¢., if such schedule is based upon the classification 
adopted by the railroad and consists of a horizontal reduction. If, 
however, the state does not base its regulation upon existing clas- 
sifications and rates of the company, the situation presented is that 
considered under the fourth heading. 

Second: Where a single maximum rate applies to a service of 
which the cost per unit is uniform, the aggregate net earnings of 
the company reflect the measure of profit for the unit, and the 
reasonableness of the rate as a maximum.! | 

Third: Where a single maximum rate is made applicable to a 
certain class of service, the test of the reasonableness of such rate 
is the value or cost of furnishing such service.? 

Fourth: Where a single maximum rate is made applicable to 
the entire business and the cost of service per unit is variable, the 
legislation cannot constitutionally ignore this variable quantity 
which requires a classification of the service and the proper ad- 
justment of rates thereto. In the absence of such a classification 
and adjustment the propriety of the single maximum rate must be 
tested with respect to the cost of rendering each separate and dis- 
tinct class of service which the public may demand under such 


1 Such, for instance, was the test in San Diego, etc., Co. v. National City, supra ; 
San Diego, etc., Co. v. Jasper, 189 U. S. 439; Stanislaus County v. San Joaquin, supra. 


2 This appears to be the principle laid down in Minneapolis & St. Louis R.R. w. 
Minnesota, supra. 
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regulation. This precise situation was presented in the case of 
The Columbus Railway & Light Co. v. City ot Columbus. A 
single maximum rate of five cents per kilowatt hour was there 
made applicable to a service which varied in cost from twelve cents 
per unit to about three cents per unit. The ordinance was held 
unconstitutional, regardless of the fact that upon the entire busi- 
ness of the company there would be a reasonable return, for the 
reason that “a single maximum rate requiring that a substantial 
definitely ascertainable portion of the service be rendered at less 
than cost, is a violation of the Fourteenth Amendment, and consti- 
tutes a taking of property without due process of law.” Where there 
is no existing classification of rates established by the company, 
which might operate as an estoppel zz pazs, the same rule applies 
to a schedule of maximum rates in which the legislation improp- 
erly classifies the service and improperly adjusts the rates thereto.? 

These conclusions are sustained by other considerations growing 
out of the fundamental obligations of public service. In addition 
to the duty of rendering service at reasonable prices, a public ser- 
vice company must do so without unjust discrimination, and fur- 
thermore, such a company must continue to render service to the 
public whether it desires to do so or not.2 If such company 
could refuse to render any unremunerative service, or any service 
at all, as in case of a lender of money under the usury laws, the 
situation would be very different. The right, therefore, of every 
member of the public to demand service makes it imperative that 
the question of the value or cost of that service be taken into con- 
sideration in the establishment of either a schedule of rates or of 
particular rates on a portion of,the entire business. The interests 


1 Decided August 1, 1906, by the Circuit Court of the United States for the South- 
ern District of Ohio. 

2 Atlantic Coast Line v. North Carolina, supra, 25, 26. 

“Let it be conceded that if a scheme of maximum rates was imposed by state 
authority, as a whole adequately remunerative, and yet that some of such rates were 
so unequal as to exceed the flexible limit of judgment which belongs to the power to 
fix rates, that is, transcended the limits of just classification and amounted to the 
creation of favored class or classes whom the carrier was compelled to serve at a loss, 
to the detriment of other class or classes upon whom the burden of such loss would 
fall, that such legislation would be so inherently unreasonable as to constitute a viola- 
tion of the due process and equal protection clauses of the Fourteenth Amendment.” 

8 Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92; Hays v. Pennsylvania 
Co., 12 Fed. 309; Scofield v. Ry. Co.,43 Oh. St. 571 ; Messenger v. Pennsylvania R. R., 
36 N. J. L. 407; United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 321, 
322. 
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of both the owner of the property and the public must be taken 
into consideration in the regulation of rates! Although the pur- 
pose of the owner is to frame a schedule of rates which, as a 
whole, will yield the largest possible return, yet no such schedule 
can be successfully maintained unless the individual rates are such 
as will yield some return over the cost of the service. Viewing 
the situation from the standpoint of the public, its only interest is 
to secure reasonable individual rates, and the question of the gross 
profits is wholly immaterial. The favoritism resulting from regula- 
tion which compels the owner to furnish certain classes of service | 
at less than cost and to charge the loss against the balance of the - 
service, is wholly repugnant to the duty of public service. Al- 
though there may be some question about the rule at common law, 
yet statutory law in the United States and in most of the states 
compels such public service corporations as railroads to render 
service to all at reasonable rates and without unjust discrimination.? 
Any discrimination by a public service company which consists in 
rendering a service below its cost is unjust discrimination and un- 
lawful. It is inconceivable that a method or test would be adopted 
which would compel the company to do the very thing which the 
statutes forbid. Any fundamental rule, therefore, of rate regulation 
must preserve to the company both the right and the ability to ane 
particular services at remunerative rates. 

An action was brought to enforce an order of the Interstate 
Commerce Commission directing certain railroads to cease charg- 
ing a greater rate from the seaboard to Chattanooga than was 
charged to Nashville.2 The complaint was made under the fourth 
section of the Interstate Commerce Act, forbidding a greater ag- 
gregate charge for the shorter than for the longer haul on the 
same line. The court, however, held that the competitive condi- 


1 Covington, etc., Co. v. Sandford, supra, 596, 597; Smyth v. Ames, supra, 544. : 
2 Interstate Commerce Act of 1887. Interstate Com. Com. v. B.& O. R. R., 145 U.S. 
263; Western Union Tel. Co. v. Call Pub. Co., 181 U. S.92, 100. Mr. Justice Brewer 
said: “ As a consequence of this, all individuals have equal rights, both in respect to 
service and charges. Of course such equality of right does not prevent differences in . 
the modes and kinds of service and different charges based thereon. There is no cast- 
iron line of uniformity which prevents a charge from being above or below a particular 
sum, or requires that the service shall be exactly along the same lines; but that . 
principle of equality does forbid any difference in charge which is not based upon 
difference in service, and even when based upon difference in service it must have some 
reasonable relation to the amount of difference and cannot be so great as to produce 
unjust discrimination.” 
8 East Tennessee, etc., Ry. Co. v. Seneeute Com. Com., 181 U.S. 1 (April 8, 1g01). 
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tions at Nashville created the dissimilarity contemplated by the 
statute, and that the railroad companies were justified in making a 
lower rate to Nashville, provided such rate to Nashville was not 
less than the cost of service. Mr. Justice White said! that “ if 
rates charged to the shorter distance point are just and reason- 
able in and of themselves, and if it is also shown that the lesser 
rate charged for the longer haul is not wholly unremunerative and 
has been forced upon the carriers by competition at the longer 
distance point” a discrimination in favor of the more distant point 
is not forbidden by the Interstate Commerce Act. Continuing, he 
said : ? 

“Take a case where the carrier cannot meet the competitive 
rate to a given point without transporting the merchandise at less | 
than the cost of transportation, and therefore without bringing 
about a deficiency which would have to be met by increased 
charges upon other business. Clearly, zn such a case, the engaging 
in such competitive traffic would both bring about an unjust discrimt- 
nation and a disregard of the public interest, since a tendency toward 
unreasonable rates on other business would arise from the carriage of 
traffic at less than the cost of transportation to particular places... 3 
Applying the principle to which we have adverted to the condition 
as above stated, it is apparent that if the carrier was prevented 
under the circumstances from meeting the competitive rate at 
Nashville when it could be done at a margin of profit over the cost 
of transportation, it would produce the very discrimination which 
would spring from allowing the carrier to meet a competitive rate 
where the traffic must be carried at an actual loss. To compel the 
carriers to desist from all Nashville traffic under the circumstances 
stated would simply result in deflecting the traffic to Nashville to 
other routes, and thus entail upon the carriers who were inhibited 
from meeting the competition, although they could do so at a mar- 
gin of profit, the loss which would arise from the disappearance of 
such business, without anywise benefiting the public.” 

The objection is urged that the public alone has the right to 
complain of discrimination which results in transferring the cost of 
rendering a certain class of service and placing the burden upon 
_ another class of service, and that the owner of the property affected 
has no constitutional rights which the courts will consider. This 


1 p, 18. 2 P. 20. 8 The italics are the writer’s. 
4 In respect to the test laid down in Smyth v. Ames, Mr. Freund, in his work on 
Police Power, says, § 551: “It is true that under it unequal returns may be received 


4 
| 
t 
§ 
\ 
. 
| 
} 


MAXIMUM RATES AND RATE REGULATION. 193 


position fails to take into consideration the matters above consid- 
ered. If the regulation compels a company to render a substantial, 
definitely ascertainable portion of its service at less than cost, it is 
inevitable that this loss must be distributed over the balance of the 
business, unless the owner can refuse to render the service. The 
latter alternative is impossible in case of public service companies. 
If the service carried at a loss results in burdening the balance of 
the service to any considerable amount, no court would sustain the 
reasonableness of the rates charged that portion of the business. 
In course of time all of the traffic carrying the unjust burden will 
by legal procedure or otherwise be relieved of the same. The 
question then arises, how can the company make good the deficit 
arising from the class of business which it is compelled to carry at 
aloss? Where the above state of facts exists the inevitable result 
is the impairment of the capital of the company. The judiciary 
should certainly not subscribe to the absurd contention that the 
railroad must wait until this burden has been shifted back before it 
can make the claim that such rates will result in impairing its 
property. So inevitable a result should and will be anticipated in 
the establishment of a proper test or rule for the determination of 
the constitutionality of specific rates. 

A reasonable maximum rate, as used in a constitutional sense, 
therefore, cannot be determined without considering the rights of 
both the owner of the property and the public. These rights re- 
ceive substantial protection by the rule laid down in Smyth v. 
Ames wherever the regulation consists of a schedule of rates based 
on the classification adopted by the owner. Where, however, this 
rule is wholly inappropriate for the determination of the reason- 
ableness of the rate, the fundamental test must be the propriety of 
such maximum rate in respect to whether the rate will return to 
the owner the fair value, or at least the cost, of every substantial 
class of service demanded and rendered. This test affords ample 
protection to the public against unreasonable and extortionate rates 
of charge, and therein fulfils the only legitimate purpose of the po- 
lice power in respect to purely economic interests. It encourages 
and permits individual effort and enterprise, and is thus in harmony 


for equal services or equal returns for unequal services; but if the return on the whole 
business is fair, it must be that a too small return on some part of it is offset by a 
more than normal return on some other part; if, then, there is ground for com- 


plaint, it is on the part of a portion of the public and not on the part of the railroad 
company.” 
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with that policy of government which grants to the individual the 
“utmost possible liberty and the fullest possible protection to him 
and his property.”! The Fourteenth Amendment not only for- 
bids the confiscation of property by the exercise of a usurped 
power, but also is a constitutional restriction against the improper 
exercise of a conceded legislative power. The function of the 
“due process of law” clause is to confine legislation within its 
proper limits. A state enactment, therefore, although purporting 
to be a legitimate exercise of the police power, is in fact a usur- 
pation of power when it imposes upon a person rendering public 
service the duty of furnishing, and at the same time confers upon 
the public the right to demand, a substantial and definitely ascer- 
tainable class of service at less than cost. 
Frank M. Cobb. 


CLEVELAND. 


1 Budd vw. New York, 143 U. S. 517, 551. 
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RIGHT OF A STOCKHOLDER, SUING IN 
BEHALF OF A CORPORATION, TO COM- 
PLAIN OF MISDEEDS OCCURRING PRIOR 
TO HIS ACQUISITION OF STOCK. ' 


URING the past thirty-five years there has grown up in this 

country a considerable body of legal expression to the effect 
that, as a principle of equity, a stockholder suing in the right of a 
corporation to redress wrongs done the company, must have owned 
his stock at the time the wrongs were committed or must have had 
his shares devolve upon him thereafter by operation of law. The 
purpose of this article is to differ from such opinion. 

It is difficult to suggest any sound theory whereby a stockholder 
suing in behalf of the corporation, and whose litigation if success- 
ful redounds to the benefit of all stockholders, should have an arbi- 
trary limitation placed upon his right to sue. Corporate stock 
entitles the owner to share in all of the corporate assets, among 
which must be counted causes of action belonging to the corpora- 
tion, and one of the most characteristic benefits of corporate organ- 
ization is the continuing estate thereby created. The stockholder 
has no right to any specific part of the corporate assets: his rights 
are those ordinarily possessed by the holder of a chose in action,! 
which in the end are litigious rights. Again, the transferable value 
of shares is impaired if once it be understood that a transfer operates 
to cut off rights which the transferor would have had, and wrongs 
are imposed on purchasers who only on becoming stockholders 
can inspect the books of the company or otherwise, as matter of 
right, examine into corporate transactions. This is an answer, 
also, to the suggestion that a person purchasing stock should take 
the corporate situation as he finds it: why should he do so when 
he buys in ignorance of wrong done, and why should wrongdoers 
be given a shield against attempts to right the wrongs? 


1 Colonial Bank v. Whinney, 11 App. Cas. 426, 440, 447-8. See also the excellent 
opinions in the same cause in the Court of Appeal by Cotton, Lindley, and Fry, 
L.JJ., 30 Ch. D. 261, 275, 282, 286. 
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The upholder of the view that a stockholder should not be per- 
mitted to sue for misdeeds occurring before his acquisition of stock, 
will answer with the claim of ore a will urge the unde- 
sirability of corporations being subjected to litigation and to having 
their internal dissensions aired in the courts.\ Certainly, however, 
e argument of hurting the credit of a company by litigation 
against it is counterbalanced by the prevention of fraud, breach of 
fiduciary obligation, or oppressive conduct by those in control. \ 
Moreover, see how the stockholder suing on behalf of the corpora- 
tion is restricted by well-established limitations :~he has no stand- 
ing unless the corporation itself refuses to seek reparation for 
the wrongs done it.1) ThereforeMe must first attempt to induce the 
directors, they ordinarily represent the corporation;to take the 
desired action?r must show some reason why application to them 
would be futile \* as, for example, that they themselves are the 
wrongdoers and would therefore refuse to sue or else would have 
the conduct of litigation to whose success they would necessarily 
be opposed. “And a mere naked demand is not enough. “An 
earnest, not a simulated effort is required, and the stockholder 
must furnish the directors with the reasons which, if they refuse, 
he will allege in his bill, or else have no standing when he files it.5 
Failing in relief from the directors and if time permits calling a 
stockholders’ meeting, unless the wrongdoers dominate both stock- 
holders and directors,® he must attempt to obtain action through 
the stockholders, by the election of directors who will do their 
duty, or must otherwise seek to move the stockholders.’ And 
except in cases of fraud,® the determination of the majority stock- 
holders not to litigate will be conclusive.® 


1 Porter v. Sabin, 149 U. S. 473, 478. 
2 Corbus v. Alaska, etc., Mining Co., 187 U.S. 455, 465. 

8 Siegman v. Maloney, 65 N. J. Eq. 272. 

4 Bennett v. American Malting Co., 65 N. J. Eq. 375, 377; Knoop zw. Bohmrich, 


49 N. J. Eq. 82; Brewer v. Proprietors of the Boston Theatre, 104 Mass. 378, 387. 


5 Doherty v. Mercantile Trust Co., 184 Mass. 190. 
6 Mason wv. Harris, 11 Ch. D. 97, 107; Bigelow v. Calumet & Hecla Mining Co., 
155 Fed. 869, 879; Wineburgh z. U.S., etc., Co., 173 Mass. 60,62; Montgomery Light 


Co. v. Lahey, 121 Ala. 131, 135- 


7 L. & N. R. R. Co. v. Neal, 128 Ala. 149; Jones v. The Pearl Mining Co., 20 Colo, 


417; Wolf v. Shortridge, 195 Pa. St. 191. 


8 Atwool v. Merryweather, L. R. 5 Eq. 464, note; Brewer v. Proprietors of the 
Boston Theatre, 104 Mass. 378, 395- 

® Foss v. Harbottle, 2 Hare 461; Dunphy wv. Trav. Newspaper Ass’n, 146 Mass. 
495, 497- It has even been held that a majority of the stockholders may ratify actual 
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Again, the suitor must be a dona fide stockholder. He cannot 
have a few shares given him by a rival company and be maintained 
in his suit.1_ He must not have been guilty of acquiescence in the 
wrong,” and acquiescence has been defined as neglect promptly 
and actively to condemn the unauthorized act by suit.2 Nor must 
he have been guilty of laches. Neither must the corporation have 
lost the right to sue through its own laches,’ nor by the assent of 
all the stockholders to the act assailed.6 The ordinary rule appli- 
cable to choses in action, namely, that the transferee takes them cum 
onere, prevents suit by a transferee when the person from whom he 
derived his stock would have been barred from suit by laches or 
acquiescence.’ 

The above requirements and the fact that when a stockholder 
purporting to sue for the corporation is defeated he cannot recover 
costs and attorneys fees,® should sufficiently guard the corporation 
against the prosecution of frivolous or vindictive suits. 

No English case will be found, I believe, which holds that a 
stockholder may not sue to redress wrongs simply because they 
were committed before he acquired his stock. On the contrary, 
Lord Cairns, in the case of Seaton v. Grant,® refused a motion to 
take a bill from the files where the plaintiff had bought five shares 
solely for the purpose of filing the bill, and Chelmsford, L. C., 


granted an injunction to a plaintiff who had bought his shares 
shortly before filing and to enable him to file his bill.’ 


fraud, if stra vires, against the protest of the minority. Kessler v. Ensley Co., 123 
Fed. 546. 

1 Forrest v. Manchester, etc., Ry. Co., 4 De G. F. & J. 126, 130; Rogers v. The 
Oxford, etc., R. R., 2 De G. & J. 660, 674. 

2 Post v. Beacon, etc., Co., 84 Fed. 371; Wormser v.. Metropolitan St. Ry. Co., 
184 N. Y. 83; Powers v. African Tug Co., [1904] 1 Ch. 558. 

8 Rabe & Cross v. Dunlap, 51 N. J. Eq. 40, 48. 

4 Peabody v. Flint, 6 Allen (Mass.) 52; Kent v. Quicksilver Mining Co., 78 N. Y. 
159, 185; Moore v. The Silver, etc., Mining Co., 104 N. C. 534, 546. 

5 Kessler v. Ensley Co., 123 Fed. 546, 550; s.c. 141 Fed. 130; aff. 148 Fed. rorg. 

6 Old Dominion, etc., Co. v. Lewisohn, 148 Fed. 1020. 

7 Kent v. Quicksilver Mining Co., supra; Venner v. At., T. & S. F. R. Co., 28 Fed. 
581, 591; Farwell v. Babcock, 27 Tex. Civ. App. 162, 173; Ffooks v. The South- 
western Ry. Co. 1 Smale & G. 142. See, however, Parsons v. Joseph, 92 Ala. 
403. 

8 Louisville Bridge Co. v. Dodd, 27 Ky. L. Rep. 454, 455, 85 S. W. 683; McCourt 
v. Singers-Bigger, 145 Fed. 103, 113, 114. 

9 L. R. 2 Ch. 459. 

10 Bloxam v. Metropolitan Ry. Co., L. R. 3 Ch. 337. See Salisbury v. Metropolitan 
Ry. Co., 38 L. J. Ch. 249, 251. 
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Moreover, in this country, as late as 1875, the Supreme Court 
of New Hampshire,! in overruling a demurrer interposed for failure 
to allege that the plaintiffs were owners of stock at the time of the 
wrongs complained of, declared that no authority was referred to 
in support of it, and that the court saw no sound reason upon 
which it could be sustained. Since then, however, a contrary view 
has found support, owing, it is submitted, to a misapprehension of 
the scope and purpose of a rule of practice adopted by the Supreme 
Court of the United States. This rule, the 94th, was promulgated 
January 23, 1882,? and is as follows: 


“ Every bill brought by one or more stockholders in a corporation, against 
the corporation and other parties, founded on rights which may properly 
be asserted by the corporation, must be verified by oath, and must contain 
an allegation that the plaintiff was a shareholder at the time of the trans- 
action of which he complains, or that his share had devolved on him since 
by operation of law ; and that the suit is not a collusive one to confer on a 
court of the United States jurisdiction of a case of which it would not other- 
wise have cognizance. It must also set forth with particularity the efforts 
of the plaintiff to secure such action as he desires on the part of the man- 
aging directors or trustees, and, if necessary, of the shareholders, and the 
causes of his failure to obtain such action.” 


Appeal to the federal courts by corporations through collusive 
suits brought by their stockholders had resulted with great fre- 
quency after the decision in 1855 of the case of Dodge v. Woolsey.® 
That was a suit for injunction, brought by Woolsey, a citizen of 
Connecticut and a stockholder in an Ohio bank, against the bank, 
its directors, and one Dodge, a state tax collector, to prevent the 
bank from paying and the collector from receiving the tax, im- 
position of which it was alleged would impair the bank’s contract 
with the state and destroy the bank. Severe penalties would 
have resulted from refusal to pay the tax. The directors of the 
bank had been requested by the plaintiff and had refused to take 
action because of the obstacles in the way of testing the law in the 
courts of the state Under these circumstances the Supreme 
Court held that the action of the board of directors was not merely 
an error of judgment, but a breach of duty, and finding that the 
state had passed an act violating the obligation of its contract with 


1 Winsor v. Bailey, 55 N. H. 218, 221. 2 104 U. S. ix. 
8 18 How. (U. S.) 331. # P. 340. 
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the bank, allowed the injunction. When it was urged?! thatthe suit 
was a contrivance to confer jurisdiction on the federal court, the 
court replied that that should have been proved by the defendants 
and would not be presumed. Thereafter, it became the regular 
practice either to have a non-resident stockholder sue the corpora- 
tion, or if there were no non-resident stockholder, to have a few 
shares transferred to some non-resident who would, upon refusal 
of the board of directors to act, bring suit in the federal court. 
This narrative will be found recounted with some indignation by 
Justice Miller in the case of Hawes v. Oakland,? decided in — 
the October Term 1881, where the stockholder, a citizen of New 
York, sued a California water works corporation and the city of 
Oakland, California, to prevent the company furnishing water free 
to the city for all purposes, with no obligation, it was maintained, 
on its part to do so, and with the alleged result that the dividends 
on the plaintiffs stock were diminished and its value impaired. 
Justice Miller was determined that collusive suits in the federal 
courts should end. He distinguished the case of Dodge v. Woolsey 
on the ground that there the injury was one which threatened to 
disrupt the corporation by the permitted payment of an unconsti- 
tutional tax, whereas the furnishing of water to the city of Oakland 
for all purposes he regarded as not beyond the power of the 
corporation, and conduct which might have been the exercise of 
highest prudence. There was no irremediable injury of any kind, 
and nothing to show that a dona fide request had been made of the 
directors to bring the suit. The following paragraph appears in 
the case 


“‘ The efforts to induce such action as complainant desires on the part 
of the directors, and of the shareholders when that is necessary, and the 
cause of failure in these efforts should be stated with particularity, and an 
allegation that complainant was a shareholder at the time of the transactions 
of which he complains, or that his shares have devolved on him since by 
operation of law,* and that the suit is not a collusive one to confer on a 
court of the United States jurisdiction in a case of which it could otherwise 
have no cognizance, should be in the bill, which should be verified by 
affidavit.” 


The phrase italicized, stated in an opinion much of which is a 
diatribe against attempted fraud on the jurisdiction of the court, 


1 P. 346. 2 104 U. S. 450. 
% P. 461. * The italics are the writer’s. 
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and without authority quoted or argument advanced to support 
it, has been the chief justification for the dicta of state courts and 
the contention of law writers, that stockholders cannot sue for 
wrongs occurring before their acquisition of stock. 

The 94th equity rule was adopted shortly after this decision was 
rendered, and after the credulity exhibited in Dodge v. Woolsey 
had given way to well-grounded suspicion evidenced in it and also 
in the case of Huntington v. Palmer, decided at the same term 
and reported in the same volume, where a stockholder had sued in 
behalf of the corporation, and Justice Miller dismissed the bill 
because there was “nothing to repel the reasonable presumption 
that parties were improperly and collusively made in order to 
invoke the jurisdiction of the federal court.” It certainly is not a 
rule of equity to impute fraud to a suitor, nor is it a requirement 
that a bill shall be verified by oath.? And further, the 94th rule 
does not apply in cases where the court has jurisdiction irrespec- 
tive of citizenship under the Constitution or laws of the United 
States.’ 

Nothing need be added, however, in view of Justice Miller’s 
explanation of the reason for equity rule 94, furnished in the case 
of Quincy v. Steel. He therein mentions the many collusive suits 
brought before and after the attempt to remedy the evil by the act 
of March 3, 1875. He refers to the cases of Hawes v. Oakland 
and Huntington v. Palmer, and says® that “In order to give effect 
to the principles there laid down, this court at that term adopted 
rule 94...” And later in the opinion ® he specifically refers to 
the failure of the complainant in the case before him to comply 
with “the rule of practice laid down for equity courts in such 
cases...” Indeed, this must be a rule of practice, since it is only 
such rules that the Supreme Court is authorized to make, and it 
cannot by rule alter the substantive law.’ 

Since this rule was established, the federal courts, in suits 
begun in them, have necessarily followed it,’ and their decisions 


1 104 U. S. 482. 
2 Hughes v. Northern Pac. Ry. Co., 18 Fed. 106 ; Groel v. United Electric Co. of 
N. J., 132 Fed. 252, 257; Maeder v. Buffalo Bill’s Wild West Co., 132 Fed. 280 (hold- 
ing that the requirement of verification does not apply on removal). 

8 Kimball v. City of Cedar Rapids, 99 Fed. 130, 131; Ball v. Rutland, 93 Fed. 513. 

# 120 U. S. 241. 5 P. 245. 

6 Pp. 248. 7 1 Mor., Priv. Corp., 2 ed., § 269. 

8 Dimpfell v. O. & M. Ry. Co., 110 U. S. 209; Bimber v. Calivada, etc., Co., 110 
Fed. 58. 
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should not therefore be regarded as authority against the subse- 
quent stockholder in jurisdictions where the rule does not obtain. 
This has been decided in a number of states where a subsequent 
stockholder is allowed to sue.” 

In the case of Forrester v. Boston, etc., Mining Co. it is asserted 
that the proposition that a transferee of stock gets at least the 
rights of the prior holder is so well established, and rests upon such 
solid foundation, that the citation of authorities in support of it is 
useless, On the other hand, editorial comment in 1902 in a law 
magazine‘ on the case of Farwell v. Babcock,® which, by the way, 
went on the ground that the assignor of the plaintiff had assented 
to the act complained of, and expressly disclaimed deciding that 
under no circumstances could a stockholder sue to set aside 
fraudulent contracts made with the company or its board of direc- 
tors unless he owned his stock at the time of the wrong, finds the 
weight of authority just the other way. Examination of the cases 
relied on, however, shows that they do not support this latter con- 
tention. In two of them the complaining stockholders were guilty 
of acquiescence for years, and also failed either to make demand 
on the directors to conduct the litigation or to furnish a reason for 
failure to make the demand.® In another case all the stockholders 
had consented to the act complained of.’ And in still another the 
corporator was barred by participation of his transferor in the 
wrongful act. If a stockholder were not barred under such cir- 
cumstances, it might be that he would be attacking the very stock 
by virtue of the ownership of which he sues.® 

The most elaborate attempt in a state court to treat the federal 


1 Evans v. Union Pac. Ry. Co., 58 Fed. 497. 

2 Montgomery Light Co. v. Lahey, 12t Ala. 131, 136; Parsons v. Joseph, 92 Ala. 
405; Miller v. Murray, 17 Colo. 408, 415; Forrester v. Boston, etc., Mining Co., 21 
Mont. 544, 550, on rehearing, /did. 565; City of Chicago v. Cameron, 22 Ill. App. 
gt, 104; Tevis v. Hammersmith, 31 Ind. App. 281, rehearing denied and appeal to 
supreme court dismissed; Bennett v. Am. Malting Co., 65 N. J. Eq. 375, 377-83 
Dissette, Exec. v. Lawrence, etc., Co., 9 Oh. Cir. Ct. Rep. (N. s.) 118, 120; O’Connor 
v. The Virginia, etc., Co., 46 Misc. (N. Y.) 530, 535-6. See also Ramsey v. Gould, 
57 Barb. (N. Y.) 398; Hanna v. Lyon, 179 N. Y. 107, 110. 

8 21 Mont. 544. 

4 54 Cent. L. J. 381. 

5 27 Tex. Civ. App. 162. 

§ Alexander v. Searcy, 81 Ga. 536, 544-7; Dimpfell v. O. & M. Ry. Co., 110 U.S. 


7 Clark v. American Coal Co., 86 Iowa 436. 
8 United Electric Securities Co. v. Electric Light Co., 68 Fed. 673, 675. 
® Venner v. At., T. & S. F. R. Co., 28 Fed. 581, sot. 
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rule as one expressive of general equity principles is found in the 
Home Fire Insurance Co. v. Barber,! where the court says that 
the right of suit is for the special injury to the stockholder,? and 
that he does not in buying shares buy his vendor’s right of action 
for past injuries. The case confounds suits by the stockholder for 
himself, and cases where he sues in the right of the corporation. 
Apparently, too, all of the stockholders had consented to the 
wrong complained of. The argument that the federal rule is one 
of equity, because if intended only to guard against collusive suits 
it would have been limited to cases in which the suitor’s vendor 
' was a citizen of the same state as the corporation, obviously pro- 
ceeds from insufficient reading of the case of Hawes v. Oakland, 
where, if the rule had been as maintained, it would not have 
reached the complainant. 

Although the federal courts are bound to follow the rule in cases 
begun in them, the question of their so doing in removable cases is 
important. Federal courts will decide questions of general law 
for themselves,‘ follow their own decisions, and not be bound by 
decisions of the state from which a case is removed; but if 
the federal decisions on a question rest on a rule of practice 
only, then a federal court on removal should follow the state 
decisions. It has been decided within the year,® in the federal 
Circuit Court for the Southern District of New York, that the 94th 
rule governs in a cause removed from a state court where a 
stockholder need not have owned his stock at the time of the wrong 
of which he complains. The court emphasizes the fact that 
Hawes v. Oakland was decided before the rule was promulgated ; 
but it is submitted, nevertheless, that the statement therein that 
subsequent stockholders cannot redress corporate wrongs was 
dictum, and that the real ground of decision of Hawes v, Oakland 
was the collusive nature of the suit, and the fact that no irrep- 
arable injury was shown and no demand first made upon the 
acting body of the corporation. The court was also influenced 
by the anomalous result® which would refuse a suitor a cause of 
action if his suit were originally begun in the federal court, and 


1 67 Neb. 644. 

2 P. 658. Cf Zinn v. Baxter, 65 Oh. St. 341, 365. 

8 P. 650. ; 

* Burgess v. Seligman, 107 U. S. 20. 

5 Venner v. Great Northern Ry. Co., 153 Fed. 408; cf Evans v. Union Pac. Ry. 
Co., 58 Fed. 497. 

6 P. 417. 
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would allow it if removed there. While not entirely relevant per- 
haps in this discussion of the theory upon which a stockholder’s 
suit for the corporation may be maintained, it may with deference 
be suggested in answer that the result is equally deplorable when 
a suitor begins a good action in a state court and is defeated by 
removal. The unfortunate result of the rule limiting causes of 
action to stockholders owning stock contemporaneously with the 
commission of the wrong, is clearly illustrated in the case. A 
stockholder holding stock worth $100,000 was prevented thereby 
from maintaining an otherwise good cause of action on behalf of 
the corporation. 

It is, of course, settled law that a person cannot maintain suit 
for the corporation after he ceases to be a stockholder. The 
consequence is that if there be but one good man in corporate 
Gomorrah and he sells his stock, fo one can compel restitution 
for fraudulent acts. 

Murray Seasongood. 


CINCINNATI, December, 1907. 


1 Hanna v. Lyon, 179 N. Y. 107, 110, 111; Scanlan v. Snow, 2 D. C. App. Cas. 137. 
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JurIsDICTION OF FEDERAL Courts TO IssuzE Writ oF HaBeas CorPus 
TO RELIEVE FROM COMMITMENT BY STATE Court. — The Judiciary Act of 
1789' did not empower the federal courts to issue the writ of hadeas 
corpus in the case of a prisoner held under commitment by a state court or 
magistrate, except ad ¢estificandum.* By reason of the nullification acts and 
the interference of South Carolina with the enforcement of the federal revenue 
laws, however, the Act of March 2, 1833, was made necessary ; it provided 
that the writ should extend to prisoners committed or confined for any act 
done or omitted to be done in pursuance of a law of the United States or 
in pursuance of any order, process, or decree of any court or judge thereof.* 
These provisions are retained in section 753 of the Revised Statutes, by 
force of which writs of Aabeas corpus are issued by the federal courts today ; 
this section also extends the writ to persons in custody in violation of the 
Constitution of the United States, etc. All these enactments can be said to 
have been forced upon Congress by the attempt of the states to obstruct 
the rights of persons under the federal government.‘ A case of such ob- 
struction and peculiarly a proper occasion for the granting of the writ was 
the recent conflict between the state officials of North Carolina and the 
local federal court. This court, in its well-established right,® enjoined the 
individuals charged with the administration of a state law defining maximum 
railway rates from enforcing them fendente lite, on the ground of unconsti- 
tutionality.6 But although the state authorities obeyed the positive inhibi- 


§ 14, 1 Stat. at L. 82. 

See Whitten v. Tomlinson, 160 U. S. 231, 239. 

§ 7, 4 Stat. at L. 634. See Ju re Neagle, 135 U. S. 1, 70. 
See /n re Neagle, supra. 

See 1 Harv. L. REv. 223; 20 Harv. L. REV. 238. 
Southern Ry. Co. v. McNeil, 155 Fed. 756. 
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tion, they sought indirectly, by prosecuting and fining the complainant and 
its employees for failure to comply with the act, to nullify the benefit of the 
injunction and to imprison an employee for acting in conformity with it. 
He was, therefore, “ in custody for an act done . . . in pursuance . . . of 
an order, process, or decree ” of a federal judge, and the court properly 
dismissed him on a writ of habeas corpus. Lx parte Wood, 155 Fed. 190 
(Circ. Ct., W. D. N. C.). 

That this decision should be criticized adversely is not. because the federal 
court lacked the authority to issue the writ, but because many federal courts 
regard the granting of the writ as a matter of discretion.’ By attempting to 
interpret the intention of Congress,*® but without express legislative restric- - 
tion,’ they have limited the granting of the writ, leaving the petitioner whose 
action has arisen in a state court to pursue his writ of error to the highest 
court of the state and thence, if unsuccessful, to the Supreme Court of the 
United States.!° It is sometimes said that comity demands this rule." But 
if comity means anything, it means the courtesy of equals. ‘That courts 
are not foreign offices, however, and that the jurisdiction of a state is 
subordinate to that of the United States, even where concurrent, seem 
equally indisputable.’* The explanation of the rule is rather that the usual 
occasion for denying the writ is when the petitioner, prosecuted under the 
criminal law of a state, claims to be held in violation of the Constitution of 
the United States ; and that the indiscriminate issuing of the writ in such cases 
would seriously embarrass the administration of the criminal law of the states.® 
~ However necessary the rule may be,” the petitioner’s right seems reduced, 

in the court’s discretion, to a possible privilege. But the Supreme Court 
does not sufficiently justify this discretion, though it makes exceptions to 
the rule in urgent cases, awarding the writ “ forthwith to the party entitled 
to it.”'* It is unnecessary, however, to bring the principal case within 
these exceptions. The rule and the exceptions should be confined to cases 
where parties are held in custody in violation of the Constitution. A party’s 
rights and liberty are not ordinarily prejudiced when the state court is 
allowed to pass on the constitutionality of a statute under which he is in- 
dicted ; but it is otherwise when he is held in custody for an act done in 
pursuance of a law of the United States, or for an act done in obedience of 
an order of a federal court. The federal court should then have no discre- 
tion in issuing the writ of habeas corpus, for the petitioner, as in the prin- 
cipal case, has an absolute right to have his case heard and disposed of in 
the court whose sovereign he served and whose decrees he obeyed.® 


THE DELEGATION OF LEGISLATIVE PowER.— It is commonly held that 
although the legislature may not confer legislative power upon other persons 
or bodies, administrative powers and duties may be delegated. The ten- 


1 Ex parte Royall, 117 U. S. 241. 

8 See Ex parte Royall, supra, 251. 

9 Cf. U.S. Rev. Stat. §§ 751, 755 

10 Reid v. Jones, 187 U. S. 153. 

11 See /z re Neagle, 39 Fed. y 3, 845. 

12 See Ex parte Siebold, 100 U. S. 371, 392. 

18 See 6 Rep. Am. Bar Ass’n, 243; 25 Am. L. Rev. 1 


49. 
14 See Ex parte Royall, supra, 250; cf. U. S. Rev. Stat. § 755; Jn re Fitton, 45 Fed. 
471, 474. 
18 See Jn re Neagle, 39 Fed. 833, 844. 
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dency of the courts has been to characterize the power brought in question 
as either legislative or administrative without careful analysis of its qualities. 
It seems, however, that the power, delegation of which is prohibited, is this ; 
to lay down rules by which courts of law must determine the rights and 
obligations of others. If that is the only power which cannot be delegated, 
it follows that such delegation of power as that given to a commission 
to pass rules or by-laws by which it is to proceed, is not forbidden.' 
Similarly it would seem that power to choose the time or place or manner 
in which the board will execute an order of the legislature, may properly be 
delegated.?, But power to issue orders that third persons shall make such 
changes in their property as the officer deems necessary, failure to obey 
which shall be punishable: as a misdemeanor,’ or a discretion to give or 
withhold the license of the state to perform certain acts,* is power to create 
a new rule of law by which the rights and obligations of third persons are 
determined. This view is justified by a recent decision of the Supreme 
Court of Minnesota which held that a statute which permitted a commission 
in its discretion to authorize increases in the capital stock of railroad cor- 
porations and to prescribe the manner in which such increase should be 
made, delegates legislative power and therefore is void. State v. Great 
Northern Ry. Co., 100 Minn. 445. 

The unfortunate limitations which a rule of non-delegability of such 
power imposes upon the exercise of governmental functions compels an 
examination of the principles upon which the doctrine rests. In its form 
as an American constitutional “maxim” the theory probably received its 
first full acceptance in the “referendum cases” of the fifth and sixth 
decades of the last century.6 The principle of those cases was that ours is 
a representative government and the legislatures cannot be permitted to 
shift their responsibility by a change of the governmental form to the purely 
democratic through the device of a submission of measures to a popular 
vote. The effect of these particular decisions has been evaded by the 
doctrines of conditional legislation and of local self-government,’ but the 
statement that legislative power is not delegable has been constantly repeated 
by courts and text-writers. The reason of those decisions, however, cannot 
apply to a delegation of such powers to individuals or commissions. The 
suggestion that the legislature is an agent whose powers are non-delegable 
seems only a modest form of begging the question by the use of an un- 
warranted analogy.® It is to be noticed that none of our constitutions 
appear to forbid, expressly, the delegation of legislative power, except to the 
co-ordinate executive and judicial departments. In the absence of such 
prohibition it would seem that the ordinary rule of construction of state 


1 Hildreth v. Crawford, 65 Ia. 339, 343. 

2 State v. Bryan, 50 Fla. 293. But cf State v. Budge, ro5 N. W. 724 (N. D.). 

fae om v. Cabaniss, 135 Cal. 466. But see Union bridge Co. v. United States, 
204 U. S. 364. 

* Noel v. People, 187 Ill. 587; Harmon ». State, 66 Oh. St. 249. Cf O’Neil v. 
Insurance Co., 166 Pa. St. 72; Fite v. State, 88 S. W. 941 (Tenn.). But cf State v. 
Wagener, 77 Minn. 483. 

5 A clue to the turn taken by these cases is offered by an examination of the theory 
of the governmental compact. See Willoughby, The Nature of the State, 54 ef seq.; 
Opinion of the ——, 160 Mass. 586, 595 ; Cooley, Const. Lim., 7 ed., 163 n. I. 

6 Parker v. Conn., 6 Pa. St. 507. 


7 See Cincinnati, etc., R. R. Co. v. Commissioners, 1 Oh. St. 77; State v. Cooley, 
65 Minn. 406. 
8 But see McClain, Const. Law, 62. 
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constitutions — that what is not forbidden is granted — should be applied. 
The public policy of permitting such delegation is perhaps best shown by 
the many cases which have, in fact, allowed it under the guise of “ powers 
merely administrative.” When violations of the rules made by state boards 
of health® or park commissions ’° are held punishable as offenses against 
the state, when the orders of railroad commissions are given the effect of 
positive law," when the authority of examining boards * and executive coun- 
cils * to grant or refuse the license of the state to exercise certain professions 
or occupations is constantly upheld, it is futile to contend that our courts 
do not sustain delegations of legislative power. Nor is a discretion to fix 
a rule of law for a third person any the less_.a legislative power because the 
range of choice which the commission is authorized to exercise is limited 
by standards of fairness and reasonableness.* The serious difficulties in 
the path of full delegability of legislative power are the common constitu- 
tional provisions as to the manner in which laws shall be enacted.” How- 
ever, as these provisions have never stood in the way of delegations of 
legislative power to municipal and other local governmental bodies, it is 
easily possible that they apply only to enactment of formal statutes by the 
general assemblies.’® 


WHEN ReprESS FoR A TorTious AcT COMMITTED IN A FOREIGN JURIS- 
DICTION WILL BE REFUSED. — While the general rule is that redress for a 
tort may be had in any jurisdiction where the wrongdoer may be found, 
certain exceptions exist. If the enforcement of a foreign law, which deter- 
mines the existence of the tort and the right to recover, would be contrary 
to public policy as interpreted in the jurisdiction of the forum, the court 
will decline to act. This is clearly justified if the foreign law is contrary to 
morality or natural justice, but many courts refuse redress on this ground 
unless the law of the forum is similar to the foreign law.’ Courts taking 
this position fail to grasp the fundamental conception that the obligation 
sued on is not based on the domestic but on the foreign law.?- Courts some- 
times refuse a remedy for a right arising solely under a foreign statute, such 
as the right to recover for death by wrongful act, but the better view is that 
there is no public policy against enforcing such laws.’ Of course, foreign 
penal laws will not be enforced, for these are in the nature of a punishment 
for a wrong to the sovereign, which will not be dealt with by another state. 
Another, but unsound exception is that there can be no recovery for torts 
involving foreign real estate.* It is said such torts are not transitory but 


9 Blue vw. Beach, 155 Ind. 121; Pierce v. Doolittle, 130 Ia. 333. Contra, State v. 
Burdge, 95 Wis. 390. 

10 Brodbine v. Revere, 182 Mass. 598. 

— R. R. v. Smith, 70 Ga. 694; Matter of N. Y. Elevated R. R. Co., 70 

Y. 32 

2 Ex 


7. 
parte McManus, 90 Pac. 702 (Cal.). 
13 Brady v. Mattern, 125 Ia. 1 x See State v. Hagood, 30 S. C. 519. 


14 But see Zz re Thompson, 36 Wash. 377; State v. Briggs, 45 Ore. 
16 See Santo v. State, 2 Ia. 165, 204; People v. Election Commissioners, 221 IIl. 9. 
16 See Wentworth v. Racine County, 99 Wis. 26; Georgia R. R. v. Smith, supra. 


1 Ash v. Baltimore, etc., R. R. Co., 72 Md. 144; The Halley, L. R. 2 P. C. 193. 
2 Cf. Machado v. Fontes, [1897] 2 Q. B. 231, allowing recovery for a foreign act 
which, though illegal, did not give rise to a civil liability in the foreign jurisdiction. 
8 Herrick v. Minn, etc., Co., 31 Minn. 11. 
ae . wom v. Jefferson, 1 Brock. (U. S.) 203. Comira, Little v. Chicago, 65 
inn. 48. 
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local ; that is, the right could arise in no other place. This immaterial argu- 
ment has also been applied to statutory torts ; for a right under a particular 
: statute can arise in no other jurisdiction, and on this ground a few courts 
| refuse relief, again disregarding the fact that the right sued on is based 
solely on the foreign law.° 
A recent case apparently adopts a new exception, that redress will not 
be given when the law of the foreign state forbids recovery outside the 
jurisdiction. A Nevada statute granted a right of action for negligence, 
4 but provided that this liability should exist only as ascertained by the courts 
of Nevada. When suit was brought in a federal court in Utah, relief was 
denied. Coyne v. Southern Pacific Company, 155 Fed. 683 (Circ. Ct., 
Dist. Utah). The result seems unsound, for it is a familiar rule that when 
a right exists the law of the forum governs the procedure and the remedy. 
The court was confused by cases where the /ex /oci gives a right only to a 
peculiar kind of remedy, and where consequently courts cannot afford relief 
: if the law of the forum provides no machinery for that kind of a remedy. 
Thus, when a Mexican statute gave a right to recover for death by wrongful 
act and provided that the damages be paid in instalments, the United States 
court could not properly enforce the right, since it had no power to issue 
such a decree, and consequently all redress was refused.° This class of 
cases forms a true exception to the general rule under discussion. But if the 
proper remedy can be granted, the vital question is the existence of the 
right. So, although in general the statutes of limitations of the forum govern 
because that is ordinarily a matter of remedy, it is perfectly possible for the 
law of the place of the act to limit the existence of a particular right to a 
i certain period, after the expiration of which no suit can be brought in any 
jurisdiction.” Similarly it would be possible to make a right destroyable by 
certain acts such as bringing suit in another jurisdiction. But if the right 
i still exists, a declaration by one state that no remedy shall be given in an- 
other state is an attempt to legislate for all the world and to limit the 
jurisdiction of foreign courts, which must necessarily be futile. 


H JurtspIcTION OF Equity To AvorD A MULTIPLICITY OF SUITS WHEN ONE 
i 1s ARRAYED AGAINST Many.— Recently there came before the Wisconsin 
court an interesting case involving equity’s jurisdiction to avoid a multiplicity 
k of suits. J/inois Steel Co. v. Schroeder, 113 N.W. 51. Eighty-four squatters 
claimed title to the plaintiff’s land through their adverse possession tacked 
| to that of M, under whom each claimed. The plaintiff denied M’s possession, 
| and had recovered in ejectment against one holding under the same claim. 
To avoid having to bring eighty-four identical suits, he sought to join all the 

defendants in one equitable suit and to have the matter set at rest. The 
| ‘defendants interposed a demurrer, which was sustained. First it must be 
q noticed that the plaintiff had no other ground for getting into equity, so that 

uy there was a problem apart from joinder of parties in equity, — a distinction 

if frequently overlooked in judicial discussions. The initial difficulty of the 
court was the lack of privity among the defendants ; that is, they had no 
common title or community of interest in the subject-matter. Some courts 


5 Crippen v. Laighton, 69 N. H. 540. 
7 See 18 Harv.,L. REV. 220. 
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have insisted strenuously on this requirement, but the weight of authority is 
now clearly the other way.’ The basis of the bill is to afford the plaintiff a 
more nearly adequate remedy than he has at law, and to promote the con- 
venience of the public and of the court by having one suit instead of many.” 
Privity seems entirely foreign to these conceptions, and to require it would 
considerably narrow a beneficent relief which Kent called a favourite one 
with equity.* In the following discussion it will be assumed that lack of 
privity is not an objection. 

Suppose the bill asked only for a declaration as to M’s possession. It 
would raise a question of law and fact common to all defendants. Sucha 
declaration would make this question ves adjudicata in subsequent eject- 
ment suits by the plaintiff, thus saving for the courts much time, and for the 
plaintiff the burden of repeated proof. The bill, however, would be pro- 
fessedly not to prevent a multitude of suits, but to aid the plaintiff in bring- 
ing them. Equity has not reached the point of allowing such bills. Next, 
suppose each of many persons claimed under a statute part of a tract of land 
possessed by A, and started individual ejectment suits. A would come to 
equity to show all his opponents’ claims to be groundless by proving the 
statute unconstitutional, and to have them accordingly enjoined. The bill, 
if proved, would prevent many suits, while if not proved, would cause a sav- 
ing in future legal suits. Equity would allow such a bill.° Thirdly, suppose 
A brings separate ejectment suits against several parties in possession, who 
seek to enjoin him because of the unconstitutionality of the statute under 
which he claims. Here each plaintiff would have only one suit to fight at 
law, but the element of saving the court’s time would still be present. and 
the bill would be allowed.* Fourthly, suppose many passengers were in- 
jured in a collision caused by the negligence of a railroad company, and 
they come into equity for damages. There would be the common question 
of the company’s negligence, but another element would enter, The ascer- 
tainment of the relief to be given would raise a question concerning each 
plaintiff, and the result would be a number of issues, each involving only 
one party. Equity would draw the line here, and refuse damages whether 
sought alone or with other relief.’ The result would be the same if one 
sought damages from many.’ But when the damages are liquidated, so that 
the ascertainment of relief as to each party is a negligible consideration, the 
reason fails and the relief is given.* Similarly in the case before the Wis- 
consin court the ascertainment of the affirmative legal relief against each de- 
fendant would be a negligible consideration, since it would be only a decree 
to surrender up possession. ‘There is a common question here, for if the 
plaintiff can eliminate M’s possession, the claims of all defendants must fail. 


1 Carlton v. Newman, 77 Me. 408 ; Hale ® Allinson, 188 U.S. 56,77. Tribette v. 
Illinois Central R. R., 70 Miss. 182, the leading case contra, no longer represents Mis- 
sissippi law. Crawford v. Mobile, etc., K. R., 83 Miss. 708, 717. 

2 Smith v. Bank of New England, 69 N. H 254. 

8 Brinkerhoff v. Brown, 6 Johns. Ch. (N. Y.) 139, 151. 

* Such a bill was allowed in a recent case without any discussion or reasoning. 
Blumer v. Ulmer, 14 So. 161 (Miss.). 
asia — Waterworks v. Yeomans, L. R. 2 Ch. 8; Albert Lea v. Nielsen, 83 

inn. 246. 

® Chicago vw. Collins, 175 Ill. 445. But see Turner v. Mobile, 135 Ala. 73, ~ 

7 Tompkins v. Craig, 93 Fed. 885; Smith v. Bivens, 56 Fed. 352; Foreman z. Boyle, 
88 Cal. 290; State v. Sunapee Dam Co., 72 N. H. 114, 143 


§ German, etc., Co. v. Van Cleave, rgt Ill. 410; Smith v. Bank of New England, 
supra, 
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All the elements in previous cases in which the bill was allowed are present ; 
there is the saving to both the court and the plaintiff; and it would seem 
that the demurrer should have been overruled.® 


EquiTaBLE DercrEE AS A Cause OF ACTION IN ANOTHER STATE. — 
Under the Constitution of the United States a valid judgment must be 
given full faith and credit in the courts of another state.’ This does not, 
however, mean that it must be given an effect which could not be given to 
domestic judgments, nor that the machinery of one state must execute the 
orders of the courts of other states in matters of procedure. Decrees of 
equity offer the best examples of these principles. A decree which orders 
the payment of a definite sum of money will sustain an action of debt in 
another state for amounts already due.? But as to future payments, a pres- 
ent decree is not conclusive, for there is no debt and consequently no ex- 
isting right of action.? As to interests in land, a decree of a court of the 
situs is binding everywhere, and if, for example, the defendant in a suit for 
specific performance leaves the jurisdiction without making a conveyance, 
suit may be maintained upon the contract wherever he can be found ; the 
obligation can be proved by the decree of the court of the situs, and he will 
be forced to convey.* 

When the land lies in another state, the effect of a decree is more lim- 
ited because the power of the court is limited. A decision 7” rem, such as 
one declaring void a deed of land in another state, is of no effect whatever, 
since the court necessarily lacks jurisdiction over the land.> But if the 
decree is strictly iz fersonam upon an antecedent obligation which is in 
issue, it is well settled that a decree is conclusive as to land lying in another 
state. For example, a decree of specific performance of a contract is 
binding on the court of the situs. A decree for the conveyance of land 
on the settlement of a partnership is similarly conclusive.” The reason is 
that if suit on the obligation be brought at the situs, the decree is conclu- 
sive evidence of the issues involved. But it is to be noticed that the first 
court has attempted to create no new interest in the land, but rather that 
the decree is in personam to effectuate rights already existing by the law 
of the situs. Indeed, the court is bound to determine the suit by the law of 
the situs whether it accords with its own law or not.® 

When, however, no antecedent obligation exists by the law of the situs, a 
decree of another state is without force, for it cannot create such an obli- 
gation as to land outside its jurisdiction. Nor does any procedure exist for 
suing on such a decree. It is evidence, and evidence is useless without 
a cause of action. Another reason is that any such order is necessarily 
merely auxiliary to the decree and partakes only of the nature of execution. 


® The bill may be demurrable because the plaintiff also asked for damages, which 
would be unliquidated; but this point was untouched by the court. See Foreman z. 
Boyle, supra. 


1 Art. IV, § 1. 

2 Bullock v. Bullock, 57 N. J. L. 508. 

8 Lynde v. Lynde, 181 U. S. 183. 

* Roblin v. Long, 60 How. Pr. (N. Y.) 200. 

5 Carpenter v. Strange, 141 U. S. 87. 

6 Burnley v. Stevenson, 24 Oh. St. 474. 

7 Dunlap v. Byers, 110 Mich. tog. 

8 Knox v. Jones, 47 N. Y. 389. See 20 Harv. L. Rev. 3&2. 
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A party cannot seek to enforce the procedure of a court beyond its juris- 
diction. Such a situation is suggested by a recent Nebraska case where, 
in divorce proceedings, the court ordered a conveyance of land situated in 
another state. Fa// v. Fall, 113 N. W. 175. The prospective grantee 
brought a bill in the court of the situs to quiet title. The bill, of course, 
failed, because no title, legal or equitable, could be created by the other 
court, and no other right in the land was alleged. Nor could the plaintiff 
have succeeded in any other way. The order was simply a part of the 
procedure of the court, just as it might award future alimony or security 
therefor. If it does not, execute such orders, no right of action exists upon 
which to have execution in another state.® 


THE PoWER OF A TRUSTEE TO LEASE TRUST PROPERTY. — Where a 
trustee has legal title to land and is charged with the active duty of raising 
an income therefrom, he is confronted with the problem as to whether or 
not he has power to lease, and if he has, to what extent. There can be no 
implied power to lease where the trust is a passive one,’ or where the trust 
instrument indicates a contrary intention.? And where. the instrument ex- 
pressly grants power to lease for a specified term, no authority can be 
implied to grant a longer lease, or to deviate in any way from the limitations ‘ 

of the grant.’ Clearly, where the trust must terminate at a given time, the 

trustee cannot lease beyond that time, and no lease beyond his power will 
bind the remainderman. But where the trust deed is silent as to the right q 
to lease and the trust is for an indefinite period, the trustee has an implied 1 
power to lease for the shortest period essential to the economical use of the 
land, provided that such lease is not likely to extend beyond the duration of 
the trust. The circumstances which determine whether or not the trustee’s 
action has been reasonable are reviewed in a recent Iowa case. Jn re Hub- 
bell Trust, 113 N. W. 512. The nature of the property to be leased is an a 
important element. Thus, leases of agricultural land may often be advan- 
tageously made for short periods, while mining leases and leases of city lots, 
where the lessee must be allowed to build or make improvements in order 
that the land may be productive, may require comparatively long terms.® 
The business usage of each community will affect the proper extent of the ) 
lease. The interests of the remainderman must also be considered by the ) 
trustee. When the remainderman is a descendant of the cestui que trust, 
and necessity requires it, the court might well approve a lease longer than 
the probable term of the trust. This, however, cannot be supported on the 
theory of implied power in the trustee, but only on the theory that equity, 
taking the place of the creator of the trust, will do what in all probability he 
would have done had he anticipated the emergency. Whether or not 


courts will adopt this cy pres doctrine, the trustee himself has no power 
to make such a lease. : 


4 


9 Bullock v. Bullock, 52 N. J. Eq. 56r. 
1 Hefferman v. Taylor, 15 Ont. 670. 

2 Evans v. Jackson, 6 L. J. Ch. 8. f 
8 Bowers v. East London, etc., Co., Jac. 324- 

* Fitzpatrick v. Waring, L. R. Ir. t1 Ch. D. 35. 
5 Newcomb vz. Kettellas, 19 Barb. (N. Y.) Gob 
§ Marsh v. Reed, 184 Ill. 263. 
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Concerning the respective rights of the remainderman and the lessee 
when the trust terminates, the authorities are not in accord. Where the 
trustee leases for an unreasonable term, the excess only will be void in 
equity, according to the principle that where a lease under a power is exe- 
cuted for a longer term than is authorized by the power, it is void only for 
the excess.” The excess will be void in equity, since the purchaser of a 
leasehold estate from a trustee is charged with constructive notice of the 
terms of the trust. But if the lease by a trustee is for a reasonable period, 
will the term drop if the trust comes to an end sooner than the term? The 
weight of authority seems to be that it will. Many such holdings are based 
on a statute ® whereby, when the trust ends, legal title passes forthwith from 
he trustee to the remainderman ; for the courts argue that a trustee, like a 
tenant for life, cannot make a lease for years which will be valid after the ter- 
mination of his estate. But whatever view be taken of a trustee’s estate, 
whether the legal fee be determinable or absolute, there seems no reason to 
hold that, if he has an implied power to lease, the whole term is not valid. 
The validity should depend not on the extent of the trustee’s legal estate, 
but on the extent of his power.’® 


WAIVER OF TRIAL BY IN CRIMINAL Cases. The apparent con- 
fusion on the question whether the issue of fact raised by a plea of not 
guilty may, with the consent of the parties, be tried by the court without a 
jury, seems to have arisen from the dicta of judges, who have propounded a 
doctrine of waiver of constitutional rights instead of construing the enacted 
law. It is believed that almost all the holdings in point may be reconciled 
by a scrutiny in each case of the constitutional and statutory provisions, and 
the grade of.the offense. Where a constitution provides that there shall be 
no conviction except by verdict of a jury, the court alone cannot have juris- 
diction of the issue,’ and a statute permitting waiver of jury would seem 
invalid ;? even minor offenses may have been within the intent of the enact- 
ing convention.* But most of the state constitutions merely declare that 
the right of trial by jury shall remain inviolate, or that the accused shall 
enjoy the right to a trial by jury, and under such provisions the courts have 
almost universally upheld statutes permitting waiver,‘ even in cases of 
felony.® In the absence of such statutes, however, the law of criminal 
procedure must be derived from the common law, and since at common 
law trial by jury prevailed exclusively, trial by the court is unauthorized and 
invalid.© A more common but much less sound explanation is that public 
policy, as dictated by the constitution, forbids waiver.’ Neither of the 


7 Pawcy v. Bowen, 1 Ch. Cas. 23. 
8 Gomez v. Gomez, 147 N. Y. 195; Hutcheson v. Hodnett, 115 Ga. 990. 
9 N. Y. Laws, 1896, c. 547, § 89. 

10 Cf. Sugden, Powers, 722. 


1 State v. Holt, 90 N. C. 749. 

2 State v. Cottrill, 31 W. Va. 162. Contra, State v. Griggs, 34 W. Va. 78. 

8 See State v. Stewart, 89 N. C. 563. 

Py, Edwards v. State, 45 N. J. L. 419. Contra, Brimingstool v. People, 1 Mich. N. P. 
5 Murphy w. State, 97 Ind. 579; State v. Worden, 46 Conn. 349. 

® See Harris v. People, 128 Ill. $5 Contra, Wren v. State, 70 Ala. 1. 
1 Cf Cancemi v. People, 18 N. Y. 128. 
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arguments against waiver applies, however, to offenses of the sort which, at 
the time of the adoption of the constitution, were dealt with summarily by 
justices of the peace, or by courts of special sessions.* For these minor 
offenses, not being formerly triable by a jury, are usually considered not to 
have been intended to be within the constitutional guaranty,® and hence 
not to be within the scope of the alleged constitutional policy against 
waiver ;'° and there is sufficient precedent to give a court authorization in 
such cases to be the sole tribunal. 

Moreover, a statute which provides that issues of fact shall be tried by a 
jury is held, in a recent case in a jurisdiction where the provisions of the 
Constitution of the United States apply, to prohibit waiver of jury. Jn re 
Mc Quown, 91 Pac. 689 (Okl.). Where there is such a statute there can 
be no other tribunal even for minor offenses unless further provision is 
made." Without such statute the two sections of the Constitution involved, 
construed together, have the force, not of those state constitutions which 
prescribe the exclusive -use of trial by jury, but of those which merely pro- 
tect the right to such trial." Consequently a federal statute permitting 
waiver is constitutional ; and in a federal court, without such statute, a 
jury may be waived in the trial of a minor offence.” 

The sole legal question, then. is always one of construction, not of policy. © 
From the point of view of public policy, it may be said that waiver of jury 
trial conduces to efficient and expeditious criminal administration ; but on the 
other hand, it endangers the existence of the jury system. A plea of guilty, 
not raising an issue to be tried, does not waive the right of trial by jury.™* 
Nor are the above considerations applicable to the question whether a 
defendant may elect to be tried by a jury consisting of other than twelve 
men ; a statute permitting waiver of the whole jury does not permit waiver 
of one juror.” 


RECENT CASES. 


BANKRUPTCY — EXEMPTIONS — CLAIM OF EXEMPTION OUT OF PROCEEDS 
OF SALE.—A bankrupt absconded leaving no property except a quantity of 
liquor. His wife waived her right to claim $500 worth of the liquor as exempt, 
but claimed in lieu thereof $500 from the proceeds of its sale. Her reason was 

_that if she sold the liquor she would have to pay a tax which would reduce the 
value of her exemption to less than $200. He/d, that she has a right to claim 
$500 from the proceeds. Ju re Luby, 155 Fed. 659 (Dist. Ct., S. D. Oh., E. a 

By the great weight of authority statutes of exemption should be liberally 
construed. VY. C. WV. Bank v. Carpenter, 119 N. Y. 550; /n re McManus, 
87 Cal. 292. Where a bankrupt makes an assignment for the benefit of cred- 
itors with a reservation of exemptions from the proceeds of the property assigned, 
the assignment is generally held not to be void as a fraud on the creditors. Bank- 
ing Co. v. Whitaker, 110 N. C. 345; contra, King v. Ruble, 54 Ark. 418. Fur- 


8 City of St. Charles v. Hackman, 133 Mo. 634. Contra, State v. Maine, 27 Conn. 
281. 
‘9 Murphy v. People, 2 Cow. (N. Y.) 815. 

19 Schick v. United States, 195 U. S. 65. But see dissenting opinion. 
11 Bond v. State, 17 Ark. a But see People v. Smith, 9 Mich, 193. 
12 Art. III, § 2; Amend. VI. 

18 Belt v. United States, 4 D. C. App. Cas. 25. 

14 West v. Gammon, 98 Fed 426. 

16 Brown v. State, 16 Ind. 496. Contra, State v. Wells, 69 Kan. 792. Ch 9 
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ther, it has been held that where there is a lien on the debtor’s property, the 
property may be sold and exemptions claimed from the proceeds after payment of 
the lien debt. Dardyv. Rouse,75 Md. 26. The former line of decisions shows 
that the courts are not averse to allowing a claim of exemptions out of proceeds. 
The reason for the decision in the latter line of cases is that unless the debtor 
can claim from the proceeds, his right to exemptions will be defeated. The 
court applied the same reasoning to the present case, and to keep the wife’s ex- 
emptions from being substantially defeated, allowed her to claim from the 
proceeds. In view of the very liberal construction almost universally given to 
exemption statutes the result seems correct. 


BANKRUPTCY — STATE INSOLVENCY LAWS — MERGER OF CLAIM IN SuB- 
SEQUENT JUDGMENT. — The Massachusetts court, under statutory power, in- 
stituted receivership proceedings against the defendant corporation to close its 
affairs. Thereafter, in another court, the petitioners carried to judgment 
against the defendant a debt action commenced prior to the receivership. The 
petitioners then sought to enforce their claim in the receivership proceedings. 
Held, that the petitioners may prove their original claim only. A/ty.-Gen. v. 
Supreme Council A. L. H., 81 N. E. 966 (Mass.). 

In Massachusetts claims arising after the institution of insolvency proceed- 
ings are not provable against the insolvent’s estate. Mass. REv. LAws, c. 163, 
§ 31. Under this heading courts in Massachusetts and Maine, in proceedings 
under their state insolvency laws, ordinarily include claims which, though valid 
when insolvency proceedings are commenced, are thereafter pursued to judg- 
ment. Sampson v. Clark, 2 Cush. (Mass.) 173; Emery, Appellant, 89 Me. 
544. The courts reason that the original claim merges completely in the judg- 
ment debt, and that the creditor elects this judgment right against his debtor’s 
future assets in place of the former claim against the insolvent estate. The 
court excepts the present case from this doctrine because here, the debtor cor. 
poration being dissolved, the creditor cannot be said to seek future assets. 
While the result reached is just, the court in considering the creditor’s intent 
fails to dispose satisfactorily of the merger question, the opinion herein reflect- 
ing a recent tendency to curtail or ignore that technical theory. J/urphy v.° 

anning, 134 Mass. 488. The merger doctrine is not applied in proceedings 
under the National Bankruptcy Act. Boynton v. Ball,121 U.S. 457. The 
result is the application of different rules to state and federal insolvency pro- 
ceedings in Maine and Massachusetts. This inconsistency is apparently con- 
fined to these two states. See /n re Stansfield, 4 Sawy. (U. S.) 334; /mlay 
v. Carpentier, 14 Cal. 173. 


BILLS AND PAYEE — EFFECT OF DRAWER’S INTEN- 
TION. — The plaintiff, on the fraudulent representation of A and to pay for 
shares of stock alleged to be for sale by B, drew a check payable to the order 
of B, who was ignorant of the transaction and had no such stock. A then in- 
dorsed the check, using the payee’s name, to the defendant bank, a dona fide 

urchaser for value. The defendant collected the amount from the plaintiff’s 

ank, which amount the plaintiff seeks to recover. He/d, that the defendant is 
not entitled to the proceeds of the check. Macbeth v. North and South Wales 
Bank, 24 T. L. R. 5 (Eng., Ct. App., Oct. 16, 1907). 

The Bills of Exchange Act, 1882, s. 7, subs. 3, provides that “where the 
payee is a fictitious or non-existing person, the bill may be treated as payable 
to bearer.” In the United States the intention or knowledge of the drawer is 
decisive of the fictitiousness of a named payee, irrespective of the actual ex- 
istence of a person of such name. Shipman v. State Bank, 126 N.Y. 318; 
Armstrong v. Pomeroy Nat'l Bank, 46 Oh. St. 512. The English courts, by 
a strict construction, consider the drawer’s intention immaterial if the named 
payee is, in fact, non-existing. . Clutton v. Attenborough, [1897] A. C. 90; see 
10 Harv. L. Rev. 449. If, however, the drawer intends payment to be made 
to an actual person, though unknown to the latter, as in the present case, the 
check is not payable to bearer and the drawer can recover for payment contrary 
to direction. Vinden v. Hughes, [1905] 1 K. B. 795. This is clearly correct. 
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A person actually existing and intended by the drawer to be the real payee can 
scarcely be considered fictitious. Therefore by no construction of the Act is 
the check payable to bearer. Since, then, a forged indorsement passes no title, 
the defendant, however innocent, is not entitled to the proceeds of the check. 
Robarts v. Tucker, 16 Q. B. 560; Citizen’s, etc., Bank v. Importer’s, etc., 
Bank, 119 N. Y. 195. 


BILLS OF PEACE — BILL TO AVOID NUMEROUS ACTIONS OF EJECTMENT. — 
The plaintiff alleged that the eighty-four defendants, squatters on his land, 
were preparing to defend ejectment suits brought by him, all claiming to hold 
under M and to tack their adverse possession to his, in order to make it extend 
for the statutory period of limitation. The plaintiff further alleged that M had 
not been in adverse possession, that he had won an ejectment suit against one 
makirg a similar claim, and prayed that he be decreed entitled to immediate 
possession, and that the defendants ‘account for rents and damages. The 
defendants demurred. He/d, that the demurrer be sustained. Two judges 
— Illinois Steel Co. v. Schroeder, 113 N. W. 51 (Wis.). See Nores, 
p- 20: 


CONFLICT OF LAWS — REMEDIES — REDRESS IN ONE JURISDICTION FOR 
ToRT COMMITTED IN ANOTHER. — A Nevada statute gives a right of action 
for personal injuries caused by negligence or wrongful act, but provides that 
such liability shall exist only in so far as it shall be ascertained by a state or 
federal court in Nevada. The plaintiff sued in a federal court in Utah for an 
injury received in Nevada. AHe/d, that redress can be given only by a court in 
Nevada. Coyne v. Southern Pacific Co., 155 Fed. 683 (Circ. Ct., Dist. Utah). 
See NOTES, p. 207. 


CONSTITUTIONAL LAW— IMPAIRMENT OF OBLIGATION OF CONTRACTS — 
CONTRACT ARISING FROM DEALINGS BETWEEN STATE AND FOREIGN Cor- 
PORATIONS. — By various enactments Alabama induced foreign railroad corpo- 
rations, including the complainant, to acquire in the state franchises and other 
large —— interests. Later a statute made recourse by fcreign corporations 
to the federal courts zpso th a forfeiture of their right to do business in the 
state. He/d, that the defendants are enjoined from interfering with the prose- 
cution of intra-state business by the complainant. Seaboard Air Line Ry. Co. 
v. Railroad Commission of Alabama, 155 Fed. 792 (Circ. Ct., M. D. Ala.). 

Except under special circumstances, a state may compel a foreign corporation 
not to resort to the federal courts or else to leave the state. Security Mutual 
Life Ins. Co. v. Prewitt, 202 U.S. 246. There seems to be no reason, how- 
ever, why the state may not bargain this right away, since it cannot strictly be 
called an exercise of the police power. A binding contract may arise between 
a state and a foreign corporation. based on their dealings, although no particu- 
lar document embodies that contract. Stearns v. Minnesota, 179 U. S. 223. 
In the case under discussion the facts are strongly in favor of such a construc- 
tion—that the dealings between the parties have “ripened into a legislative con- 
tract.” In every case the question is one of fact. See 20 Harv. L. REv. 405. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — DELEGATION OF 
LEGISLATIVE POWER TO ComMIssions. — A statute provided that the state rail- 
road commission should have power in its discretion to permit increase in the 
capital stock of railroad corporations, and to prescribe the terms upon which 
such increase should be made. AHe/d, that the statute delegates legislative 
power and therefore is void. State v. Great Northern Ry. Co., 100 Minn. 445. 
See NOTES, p. 205. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — DELEGATION OF 
LEGISLATIVE POWER TO COMMITTEE OF POLITICAL PARTY. — A statute 
ave county central committees of the various political parties power to estab- 
ish districts for the choice of delegates. //e/d, that the statute is unconstitu- 
tional. Rouse v. Thompson, 81 N. E. (Ill.). 
It is assumed by the court and supported by authority that such a function 
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is ministerial and can therefore be delegated. Kennedy v. Mayor of Pawtucket, 
24 R. I. 461; Addison v. Corker, 67 N. J. L. 596. The unconstitutional ele- 
ment found is that the recipients of the power are not public officers. But when 
authority to settle disputes as to who is the regular party nominee has been 
given to party officials, the delegation of power is constitutional, and the deci- 
sion of the officials designated is final. State v. HHauser, 122 Wis. 534. And 
the appointment of state examining boards may also be delegated to voluntary 
associations. Ex parte Gerino, 143 Cal. 412. It seems impossible to recon- 
cile the present case with these decisions. Furthermore, it is settled that when 
certain ministerial functions under primary laws have been entrusted to the offi- 
cers of a political party, #zandamus will issue to compel them to act. State v. 
Jones, 74 Oh. St. 418. Since the power of appointment can legally be dele- 
gated, and since the county central committees can be compelled to act, they 
are, in effect, constituted public officers by the very statute in question, and the . 
reasoning of the court fails. 


a CONSTITUTIONAL LAW— SEPARATION OF POWERS — JUDICIAL RECOUNT 

i‘ AND RE-CANVASS OF BALLoTs. — The constitution of New York provides that 

“all laws regulating or affecting boards of officers charged with the duty of .. . 

counting votes at elections, shall secure equal representation of the political 

parties,” and also that “ the trial by jury in all cases in which it has been here- 

tofore used shall remain inviolate forever.” A statute provided that upon peti- 

tion of any candidate for a certain office, the supreme court must preceed toa 

{ summary canvass of the vote at a certain election. A commissioner was to 

a submit all disputed ballots to the court, which should pass upon each and, in 

q conclusion, issue an order which should supersede the returns of the election 

officers. Held, that the statute either creates a board to recount the ballots, 

. - and therefore is unconstitutional because the board is not of the bi partisan 

ie character required, or provides for a judicial determination of the title to an 

7 3 office, and is unconstitutional because of the failure to provide for a jury trial. 
_ Metzv. Maddox, 32 N. Y. L. J. 801 (N. Y. Ct. App. Nov. 19, 1907). 

fg For a discussion of the power of the legislature to impose non-judicial duties 

a upon the courts, suggested by the decision of this case in the lower court, see 21 

q HARV. L. Rev. 138. 


| CONSTITUTIONAL LAW — TRIAL BY JURY— WAIVER IN CRIMINAL CASES. — 

In a prosecution for violation of the game laws, the defendant pleaded not 
guilty, waived a jury, and the case was tried by the court. A statute provided 

that issues of fact must be tried by a jury. Ae/d, that judgment of conviction 

is void. /n re McQuown, 91 Pac. 689 (Okl.). See NOTES, p. 212. 


| CONSTITUTIONAL LAW — WHO MAY SET UP UNCONSTITUTIONALITY — 
— CORPORATION BARRED BY ACCEPTING STATUTE WITH CHARTER. — Massa- 
- a chusetts enacted a statute whereby all street railroads were required to trans- 
q port children to and from public schools at half the regular fare. Later the 
appellant was incorporated in Massachusetts, its charter subjecting it to all 
the duties set forth in all general laws relating to street railway companies. 
The appellant was seusiiched for not carrying such children at halt toe. Held, 
: that it may not contest the constitutionality of the statute. J#terstate Con- 
solidated St. Ry. Co. v. Massachusetts, U.S. Sup. Ct., Nov. 4, 1907. 
It is clearly settled that a state may fix the terms upon which it will allow the 
qq use of the corporate franchise. The court seeks to determine the terms agreed 
: upon, because to these the corporation cannot later object. Chicago, etc., Ky. 
; v. Zernecke, 183 U.S. 582. An express reference to statutes would seem suffi- 
a cient to incorporate them as terms of the charter, and indeed some courts have 
i considered all existing statutes to be so incorporated without reference. A/a- 
bama, etc., Ry. v. Odeneal, 73 Miss. 34; cf. Park Bank v. Remsen, 158 U.S. 
a 337. But though it is granted that the corporation has accepted the obligations 
of all laws of a class, still it would seem that it could show that something on 
: the statute-books was unconstitutional, and therefore not a law. Consequently 
| the court must construe the terms to be that the corporation accepts everything 
il 
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purporting to be a law of that class. When we incorporate these statutes in 
the charter, the case is brought within the wider doctrine that a person, natural 
or artificial, is re from setting up the unconstitutionality of a statute, 
after availing himself of its provisions. Mayor v. Manhattan Ry., 143 N.Y.1; 
see 21 HARV. L. REV. 133. 


CONTRACTS — CONSTRUCTION — EXCEPTION OF HOLIDAYS FROM TIME 
ALLOWED BY CHARTER-PARTY FOR LOADING VESSEL. — By the terms of a 
charter-party the plaintiffs were to load the defendant’s vessel “in seven 
weather working days (Sundays and holidays excepted).” For every day saved 
the plaintiffs were to be paid dispatch money; for every day in excess they were 
to pay demurrage. They loaded the vessel in seven days, the work being con- 
tinued through two holidays, and sued for dispatch money for the two days 
saved. edd, that the plaintiffs cannot recover. Velson & Sons, Lid., v. Nel- 
son Line, Liverpool, Ltd., [1907] 2 K. B. 705. 

The court bases its decision on the theory that, although by the terms of the 
charter-party holidays would not count whether work was done on them or not, 
an agreement should be inferred that those holidays on which work was done 
were to count as working days. For this the court has the authority of two 
recent English decisions. Whittall & Co. v. Rahtken’s Shipping Co., [1907] 
1 K. B. 783; Branckelow S. S. Co. v. Lamport & Holt,[1907] 1 K. B. 787; 
but see Houlder v. Weir, [1905] 2 K. B. 267. No American decision on the 
point has been found. Granting that some agreement may be implied, since 
the work could be done only with the acquiescence and assistance of the de- 
fendants, the court seems to have made inferences unwarranted in the absence 
of evidence. By the terms implied the defendants are not only enabled to dis- 
patch their vessel two days ahead of contract time, but they secure this benefit 
without paying dispatch money; whereas the plaintiffs get no added benefit, 
and their liability for demurrage accrues two days earlier than it otherwise 
would. The implication of the court seems not only unwarranted, but unfair 
to the plaintiffs. 


CORPORATIONS — DIRECTORS — DIRECTOR’S RIGHT TO SALARY WHEN 
QUALIFYING WITH SHARES HELD IN Trust. — Corporation A purchased stock 
in corporation B and transferred it to X, a director of A, who made a declara 
tion of trust in favor of A. X was thereafter elected a director in B, which re 

uired each director to be a shareholder. It appeared on the records of A that 
the stock transfer was made to enable X to become a director in B “‘ to represent 
the interests of this company.” Ae/d, that the A company cannot recover the 
salary received by X from the B company. Jn re Dover Coalfield Extension, 
Lid. [19:7] 2 Ch. 76. 

It is undisputed that the proceeds of a trust ves are held in trust. The ques- 
tion here is whether X’s salary is proceeds resulting from the qualifying shares. 
It has been held, under a statute deferring payment of money due members of 
a corporation as members, that a director comes in as an ordinary creditor, 
although he is required to be a shareholder. Ex parte Beckwith, [1898] 1 Ch. 
324. tt would therefore follow that such salary is received as compensation for 
services rendered, and not as profits on the shares. Indeed, were it otherwise, 
it is difficult to see why any subsequent holder of such shares should not be en- 
titled to similar profits. If it were X’s duty as director in A to become a 
director in B, his salary might belong to A, but where as here a director is ren- 
dering service outside the course of his duty, he is entitled to compensation. 
Rogers v. Hastings, etc , Co., 22 Minn. 25. Moreover it may be argued that X 
became a director in B to advance the interests of A rather than those of B, and 
therefore, since X and A are both fraudulent, equity will not assist either. 


CRIMINAL LAW — PROCEDURE — NECESSITY FOR PLEA. — The record of 
the defendant’s conviction for a felony showed that he was arraigned and en- 
tered a demurrer, which was overruled, whereupon he was tried and convicted. 
It did not show affirmatively that a plea had been entered by or for the defend- 
ant. There was the usual statute providing that convictions should not be set 
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aside for mere technical errors except where such errors actually tend to preju- 
dice the defendant's rights. Ae/d, that this omission is ground for a new trial. 
State v. Walton, 91 Pac. 490 (Ore.). 

Decisions in accord rest on the ground that the record in criminal cases must 
show affirmatively that 7 step essential to a valid trial has been properly 
taken, and that it is essential that a plea be entered, since otherwise there would 
be no issue for the jury to try and hence no valid trial. Crain v. United States, 
162 U. S. 625. But it has been held that the omission of a formal plea is not a 
fatal error when the defendant consented or acquiesced in proceeding to a trial 
on the merits, for no substantial right of the defendant is violated, since the 
state is put to the whole of the proof, just as if a plea of not guilty had been en- 
tered. Martin v. Territory, 14 Okl. 598. It has also been held that even if 
a plea is essential to a valid trial, it is sufficiently shown when it may be clearly 
and necessarily inferred from the whole record that a plea was entered. Rex v. 
Fowler, 4 B. & Ald. 273. The weight of authority, however, especially since 
the decision of the United States Supreme Court cited above, is decidedly in 
accord with the present case. . 


DECEIT — GENERAL REQUISITES AND DEFENSES — PROVISION IN CON- 
TRACT FOR VERIFICATION. —In an action for deceit the lower court ruled 
that a clause in a contract providing that the plaintiff should verify the defend- 
ant’s plans precluded the plaintiff from asserting that he had been induced to 
act by the defendant's representations. He/d, that the provision does not as a 
matter of law bar the plaintiff’s recovery; but that ahatier or not the plaintiff 
acted in reliance on the plans is a question forthe jury. Pearson & Son, Lid. 
v. Lord Mayor, etc., of Dublin, [1907] A. C. 351. 

It has been held that where a contract is conditioned on the verification of 
the defendant’s statement by an expert, and the plaintiff acts without such veri- 
fication, his action for deceit is not necessarily barred. Blacknall v. Rowland, 
108 N. C. 554. The exact question involved in the present case seems not to 
have been considered elsewhere. The case, however, is analogous to cases 
where the plaintiff in an action for deceit negligently failed to investigate the 
truth of the defendant’s statements. Whether such negligence should bar the 
action is not settled. The better view, however, is that since the action is for a 
wilful tort, the plaintiff though negligent should recover. Speed v. Hollings- 
worth, 54 Kan. 436; contra, Poland v. Brownell, 131 Mass. 138; see 17 
Harv. L. Rev. 421. In a case like the one under discussion, moreover, the 
plaintiff should not be without redress if the provision requiring verification 
was inserted to induce a belief that investigation was not necessary. See 
Blacknall vy. Rowland, supra. The present case is sound, therefore, in holding 
that such a provision does not preclude the plaintiff's proof of reliance on the 
defendant’s representations. 


EMINENT DOMAIN—COMPENSATION— RIGHTS OF EXECUTORY DEVISEE.— 
Land which had been devised to A in fee, subject to an executory devise over 
in favor of B if A died without issue living at her death, was taken by eminent 
domain. B sought to have the compensation secured to him in case the execu- 
tory devise took effect. He/d, that B has no rights in the fund. Fifer v. Allen, 
81 N. E. 1105 (Ill.). 

An executory devise is in many respects analogous to the inchoate right of 
dower. Neither is certain to vest, but neither can be destroyed. The vesting 
of either gives a complete legal estate. Most courts have long since overridden 
the technical objection that inchoate dower is a mere contingent right, and allow 
the wife rights in the compensation given under eminent domain. Wheeler v. 
Kirtland, 27 N. J. Eq. 534; contra. Kauffman v. Peacock, 115 Ill. 212; see 20 
HArv. L. Rev. 407: The value of her interest can be determined by mortality 
tables, but before their use became general the husband was ordered to secure 
one-third of the proceeds to her in case she survived, or else to put that share 
in trust until the death of one of them. Cvrangle v. Borough of Harrisburg, i 
Pa. St. 132. Although the present case has never arisen before, there seems to 
be no reason to deny the executory devisee similar relief. It is not against 
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public policy to tie up the money, for the claimant’s right arises, if at all, upon 
a contingency which can happen only within the limits set by the Ruie against 
Perpetuities. 


EXECUTION — EXEMPTIONS — RIGHT OF EXEMPTION OF DEBTOR FRAUD- 
ULENTLY REMOVING Goons. — A debtor, to avoid payment of a debt, removed 
part of his property to Kentucky, leaving in Tennessee no more than was by 
statute exempt from execution. The value of the property removed equalled 
the amount of the statutory exemption. //e/d, that the debtor is not entitled to 
claim as exempt the property remaining in Tennessee. Rogers v. Ayers, 104 
S. W. 521 (Tenn.). 

It has been held that a fraudulent conveyance or concealment of property by 
a debtor works a forfeiture of his right of exemption. Kvreider’s Estate, 135 Pa. 
St. 578. The language of these exemption statutes, however, does not dis- 
criminate against dishonest debtors. Moreover, the exemption is created for 
the benefit of the family as well as for the encouragement of improvident debt- 
ors; hence the better view, and that sustained by the weight of authority, is 
that a debtor does not lose his right of exemption because of a fraudulent con- 
veyance or concealment. Duvailv. Rollins, 71 N.C. 221. Some states go 
so far as to hold that such disposition does not affect the right of the debtor 
to select his exemption. Megehe v. Draper, 21 Mo. 510. But to allow a 
debtor to select as exempt property which has been levied upon, while he con- 
ceals or removes the rest, would be to allow him a larger benefit than the stat- 
utes contemplate ; hence many jurisdictions, agreeing with the present case, 
hold that the fraudulent concealment or removal of property is a selection pro 
agg Np debtor of such property as his exemption. y Bate v. Haslage, § 

h. N. P. go. 


GARNISHMENT — PROPERTY SUBJECT TO GARNISHMENT — GARNISHMENT 
OF OBLIGATION WITHOUT JURISDICTION OVER OBLIGEE. —A life insurance 
policy issued by a foreign corporation transacting business in New York in 
favor of non-resident beneficiaries was assigned to a New York creditor as se- 
curity for advances. The insurance being due, the creditor garnisheed the in- 
surance company in New York. The beneficiaries were served by publication. 
Held, that the garnishment is valid. JMJorgan v. Mutual Benefit Life Ins. Co., 
119 N. Y. App. Div. 645. 

The action of garnishment is in the nature of an action z# rem based on the 
fact that the garnishee has possession of property belonging to the principal 
defendant. When this property isetangible it may of course be garnisheed 
where it is situated. Cooper v. Reynolds, 10 Wall. (U. S.) 308. When it is 
intangible, like a debt, it would seem necessary for the court to have jurisdiction 
over the principal defendant in order to deprive him of his personal claim 
against the garnishee-debtor. But garnishment is allowed wherever the debtor 
may be sued. Harris v. Balk, 198 U. S. 215; see 19 HARV. L. REv. 132. A 
foreign corporation consents to be sued in whatever state it does business. S¢. 
Clair v. Cox, 106 U. S. 350. Thus the present case illustrates how an insur- 
ance company may be garnisheed on the same, insurance claim in any state in 
the Union, irrespective of the court’s having jurisdiction over the principal 
defendant. Indeed, any obligee of a corporation is subject to be deprived of 
his claim in a remote jurisdiction without opportunity to defend. While 
this decision may be a logical application of the principles enunciated by the 
Supreme Court, it seems in conflict with a previous New York decision. 
Douglass v. Phenix Ins. Co., 138 N. Y. 209. 


HaBeAs Corpus — EFFECT OF ESCAPE AFTER SERVICE OF WRIT. — 
After issue of a writ of habeas corpus and pending the argument, the relator 
escaped. He later surrendered to the sheriff and renewed his motion for dis- 
charge from custody. He/d, that he hasno right to a discharge under this 
writ. Re Bartels, to Ont. W. Rep. 553. 

The remedy of Aadeas —— is intended to facilitate the release of persons 
actually detained in unlawful custody. See Barnardo v. Ford, [1892] A. C. 326, 
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333. If the relator is released from custody before service, the writ should, of 
course, be quashed. Commonwealth v. Chandler, 11 Mass. 83; Barnardo v. 
Ford, supra. .But it has been held that a release of the relator on bail after ser- 
vice will not oust the court of its jurisdiction to make a final order. Pomeroy v. 
Lappeus, 9 Ore. 363. And similarly where the respondent made a motion for 
a continuance on the eo that the relator had escaped, the court refused the 
motion and proceeded to final judgment. Ex parte Coupland, 26 Tex. 386. 
On the other hand, it has been held, in accord with the present case, that 
although the relator escaped after service, the writ should be dismissed. 
Hamilton v. Flowers, 57 Miss. 14. And on principle it would seem that when 
it appeared that the relator was no longer detained, since the very purpose of the 
writ, the termination of his detention, was shown to have been accomplished, 
it should have been quashed. The subsequent surrender and confinement con- 
stitute a new detention for which a new writ should issue. 


HABEAS CORPUS — JURISDICTION OF COURTS — FEDERAL AND STATE 
Courts. —A federal circuit court on the petition of a railway corporation 
granted an interlocutory injunction against the North Carolina railway commis- 
sioners, etc., pending an inquiry under the direction of the court as to the con- 
stitutionality of a state act defining maximum railway rates. It enjoined them 
from enforcing these rates and from prosecuting the company or its employees 
for failure to obey the statute. Southern Ry. Co. v. McNeill, 155 Fed. 756 (Circ. 
Ct., E. D. N. C.). Notwithstanding the circuit court had taken jurisdiction, 
an inferior state court convicted an employee of the company for failure to 
comply with the act. He applied to the circuit court for discharge on a writ of 
habeas corpus. Held, that the petitioner be discharged. Ex parte Wood, 155 
Fed. 190 (Circ. Ct, W. D. N. C.). See NOTES, p. 204. 


INJUNCTIONS — NATURE AND SCOPE OF REMEDY— BINDING PERSON 
wiTHouT Notice.—An injunction was issued enjoining A, his agents, suc- 
cessors, assigns, and all persons whomsoever, from maintaining a liquor nuisance 
on certain land. The defendant subsequently purchased the land and violated 


the order. It was not shown that he had knowledge of the injunction. AHe/d, 
that the defendant is guilty of contempt. State v. Porter, 91 Pac. 1073 (Kan.). 

On principle strangers to the suit should not properly be included in an 
injunction, since their rights have not been _ represented. Cf. Boyd 


v. State, 19 Neb. 128; 17 HARV. L. REv. 486. But where an injunction binds 
the defendant, his abettors, etc., all such persons are held in contempt if they 
knowingly violate the decree. Fowler v# Beckman, 66 N. H. 424. And even 
persons acting independently have been held guilty of contempt for doing an 
act, knowing it was enjoined. Chisolm v. Caines, 121 Fed. 397. The court 
argued in the present case that the decree created a restriction on the land 
binding against subsequent owners. Even this would not justify the punish- 
ment of a person who had. no knowledge of the injunction, for no one can be 
culpable in disregarding an order of which he was ignorant. State v. Lavery, 
31 Ore. 77. It is fallacious to argue that if the defendant escapes punishment 
the injunction becomes a nullity on a change of ownership in the land, for the 
party originally enjoined may be in contempt by procuring a violation. Poertner 
v. Russel, 33 Wis. 193. There seems to be no justification for the conclusion 
that the defendant is in contempt. 


INJUNCTIONS — NATURE AND SCOPE OF REMEDY — PERPETUAL INJUNC- 
TION AFTER LONG Possession. — A township road had been travelled continu- 
ously for a longer period than that —— by the statute of limitations, but it 
was not altogether clear that the road did not wrongfully encroach on the de- 
fendant’s land. He/d, that in view of the town’s long occupation, the defend- 
ant is perpetually-enjoined from obstructing the road. Walliams v. Riley, 113 
N. W. 136 (Neb.). 

When the right at law of one who seeks an injunction against a ewes d 
trespass has not been clearly established, equity will usually deny him relief. 
Washburn’s Appeal, 105 Pa. St. 480. A temporary injunction will be granted, 
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however, when irreparable injury is threatened. Santee River, etc., Co. v. 
James, 50 Fed. 360. Once the right at law is proved, irreparable injury is not 
essential to entitle a plaintiff to permanent relief. D., Z. & W. R. R. Co. v. 
Breckenridge, 57 N. J. Eq. 154. Further, even without proof of irreparable 
injury, relief has been given when the plaintiff showed merely a strong primd 
facie title. McArthur v. Matthewson, 67 Ga. 134. But the wisdom of making 
the injunction perpetual when the title is honestly contested and falls short of 
eaite absolutely proved is doubtful. In effect the court has held that, since 
the defendant probably has no title, it is proper to treat him as having none 
whatsoever — a limitation on his legal — not warranted by the merits or by 
any overbalancing requirement of expediency. To grant a perpetual injunc- 
tion, however, is not unsupported where there has been long possession. See 
Sanderlin v. Baxter, 76 Va. 269. 


JUDGMENTS — FOREIGN JUDGMENTS — EQUITABLE DECREE AS A CAUSE 
OF ACTION IN ANOTHER STATE. — In an action to quiet title the plaintiff 
relied on a foreign decree, rendered in divorce proceedings, which ordered 
the defendant to convey the land to the plaintiff. The plaintiff contends that 
the decree is conclusive of the rights of the parties, and that a deed to the 
second defendant, who had notice of the decree, was fraudulent and conveyed 
no title. He/d, that the plaintiff has neither legal nor equitable title to the 
land, since the foreign court had no jurisdiction over the subject-matter. Fad// 
v. Fall, 113 N. W. 175 (Neb.). See NOTES, p. 210. 


MUNICIPAL CORPORATIONS — FRANCHISES AND LICENSES — PERMIT TO 
PRIVATE PERSONS TO OPERATE A SPUR TRACK. — The defendants, propri- 
etors of a department store, obtained from the Board of Estimate and Appor- 
tionment of the city of New York a permit to construct a spur track from the 
adjoining street railway into their basement, and to run express cars over it 
during the night for the conveyance of goods. The plaintiff, an adjoining 
property owner, sought an injunction restraining the taking of any steps under 
such permit. He/d, that the Board has no power to grant such a permit, and 
that the plaintiffis entitled to aninjunction. Hatfield v. Straus, 189 N. Y. 208. 

The courts are very strict in forbidding rights in city streets for any but 
public uses. Gustafson v. Hamm, 56 Minn. 334. The operation of a short 
spur track differs only in degree from the operation of a street railway of some 
length, and such railways, unless operated for public service, have been almost 
universally condemned by the courts as public nuisances. Fanning v. Osborne, 
102 N. Y. 441; contra, Truesdale v. Grape Sugar Co., to lll. 561. And it 
would seem that the general interests of the city would not be sufficientl 
furthered to justify such permits on the ground of public policy. See People 
v. B. & O. R. R. Co.,117 N. Y. 150. If the permit should be granted to the 
street railway company, it might be said that the right was secured solely for 
the benefit of the shipper and was an evasion to secure a private right. Com- 
monwealth v. City of Frankfort, 92 Ky. 149. On the other hand, it has been 
argued that such a track was a necessary incident to the carriage of freight, and 
that not until another shipper was refused a similar connection with the main 
track could it be said that such a track was a private privilege. P. C., efc., Ry. 
Co. v. City of Cincinnati, 16 W’kly L. Bul. (Oh.) 367. 


PARTNERSHIP — NATURE OF PARTNERSHIP — SITUS OF DECEASED 
PARTNER’S INTEREST. — Two partners residing in England carried on the 
business of sheep farming in New South Wales. On the death of one partner 
his share in the business was assessed for probate duty in New South Wales as 
an asset situated there. He/d, that the assessment is valid. Commissioner of 
Stamp Duties v. Salting, [1907] A. C. 449. 

On the death of a partner his representatives have merely a right of action 
for his interest in any surplus that may remain after an accounting and an ad- 
justment of the partnership affairs. By the common law view this right of 
action is against the surviving partner, who has the title to all the firm assets. 
Case v. Adcel, 1 Paige (N. Y.) 393; see 14 Harv. L. Rev. 145. By this view 
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the decision is wrong, for the English theory is that a chose in action is situated 
at the debtor’s residence for purposes of probate duty; so the right against the 
surviving partner in England is an English asset. /# re Smyth, [1898] 1 Ch. 
89. But by the mercantile view the partnership assets are owned by the firm as 
an entity. Hopkins v. Baker Bros. & Co., 78 Md. 363 ; Pratt v. McGuinness, 
173 Mass.170. The right of action is against this entity which is a New South 
Wales firm, as its business is in that country. Lazdlay v. Lord Advocate, 15 
App. Cas. 468. Hence the decision that the right is a New South Wales asset 
is in line with the modern authorities which, while not openly and courageously 
adopting the mercantile theory, reach results that can be justified on no other 
basis. See 57 Cent. L. J. 343; 17 Harv. L. REV. 207. 


Party WALLS — COMPENSATION FOR USE IN THE ABSENCE OF AGREF- 
MENT. — On enlarging his store, an owner of land built the exterior wall half 
on his own and half on the adjoining lot, without permission or agreement to 
divide the expense. Both lots were sold, and the vendee of the adjoining owner 
in building made use of that part of the wall which was on his land. He/d. that 
the vendee of the builder of the wall can recover the value of the use made of 
the wall. Spaulding v. Grundy, 104 S. W. 293 (Ky.). 

On facts similar to these, the builder of the wall has uniformly been denied 
the right to proportionate contribution to the cost of erection from the adjoining 
owner or his grantee, who makes use of the wall. Preiss v. Parker, 67 Ala. 
500; List v. Hornbrook, 2 W. Va. 340. Recovery limited to the value of the 
use actually made has been sanctioned in only one case. See Sanders v. Martin, 
2 Lea (Tenn.) 213; contra, Sherred v. Cisco, 4 Sandf. (N. Y.) 480. Whether 
the recovery be measured by the builder’s outlay or by the value of the use of 
that which the adjoining owner never authorized to be put on his land, the latter 
is arbitrarily forced to pay for using part of his own fa, in the alternative of 
suffering a diminution in its size or of adopting his remedy of self-help, which 
‘would cause needlessly great injury. a v. Gill, Cro. Eliz. 269; see Sherred 
v. Cisco, supra, 489. Moreover, the builder of the wall is amply protected by 
estoppel, if it appear that he was reasonable in assuming a promise by the 
adjoining owner to pay if he used the wall. Day v. Caton, 119 Mass. 513. In 
the case discussed there appears to be no basis for such an assumption; conse- 
quently the result seems unwarranted. 


POWERS—DEFECTIVE APPOINTMENT—WHEN EQUITY WILL REAPPOINT. — 
The testatrix bequeathed property to her husband to appoint “$4,000 to my 
mother’s family and the balance to my father’s family in such manner as he 
thinks proper.” The donee of the power appointed $4,500 to the mother’s 
family. edd, that the appointment is void and that the court cannot appoint _ 
the property. Jn re 9 sd Estate, 67 Atl. 762 (Pa.). 

Where the donee of the power is not ig to exercise it, equity will make 
no appointment. See Brown v. Higgs, 8 Ves. Jr. 561. But in the present 
case it seems clear that no discretion was given. The court, while recognizing 
that the property is held in trust, calls it a trust for the donor. This seems 
erroneous, as the trust should be for the beneficiaries. See Brown v. Higgs, 
supra. Where the power is to be exercised for a definite class with no power 
of exclusion, and members of that class are excluded, equity distributes equally 
to the entire class. Kemp v. Kemp, § Ves. Jr. 849. Moreover, it is held that 
where the power is to be exercised for “relations ” with power of exclusion, all 
the “relations ” are ces¢uzs, and, on a failure to exercise the power, the next of 
kin will take. Harding v. Glyn, 1 Atk. 469. Where there has been an attempt 
to appoint too much, as in the present case, it has been held that the last 
appointees lose their share. Trollope v. Routlege, 1 De G. & Sm. 662. This 
last decision was based on the intention of the donee. In the present case, 
however, since no preference seems intended, a fro raza distribution among 
the appointees seems desirable on the analogy of the abatement of legacies. 


SALES —SALE OF Goops ACT— EFFECT OF TENDER OF PAYMENT ON 
VERBAL AGREEMENT. — The plaintiff orally agreed to purchase goods exceed- 
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ing £10 in value and mailed the checks in payment in accordance with the 
terms of the agreement. The defendants returned the checks and refused to 
deliver the goods. edd, that there is no payment sufficient to render the con- 
tract enforceable under the Sale of Goods Act. Davisv. Phillips, Mills & Co., 
24 T. L. R. 4 (Eng., K. B. D., Oct. 15, 1907). “ 

Payment by check on funds in a bank is sufficient to come within the similar 
requirement in § 17 of the statute of frauds. Aunter v. Wetse/l, 84 N. Y. 549. 
But on the point of mere tender of payment, for the first time litigated in Eng- 
land, the court follows the settled American rule, that the seller may decline a 
tender, though made strictly according to the terms of the agreement, and that 
an acceptance of payment is necessary to take a verba] agreement out of the 
statute. Hershey Lumber Co. v. St. Paul Sash Co., 66 Minn. 449; Edgerton 
v. Hodge, 41 Vt. 676. It is contended that the Post Office was the authorized 
agent of the parties to accept payment. But the object of the statute was to 
require something to pass between the parties other than mere words, some 
act which would be strong evidence of their actual agreement. Such accept- 
ance by the Post Office would occur in the absence of any agreement; conse- 
quently it has no force as evidence of an agreement, and is insufficient to render 
such an oral contract enforceable under the Act. 


STATUTES — INTERPRETATION — EFFECT OF SPECIAL SAVING CLAUSE ON 
GENERAL SAVING STATUTE. — The defendant was indicted and convicted of 
paying rebates in violation of the first section of the Elkins Act, which had been 
superseded by the Hepburn Act. The offenses were committed prior to the 
enactment of the latter. The Hepburn Act expressly repeals all statutes or 
parts of statutes in conflict with its provisions. It contains an express savin 
clause mentioning only pending causes, but § 13 of the United States Revise 
Statutes provides that ‘* the repeal of any statute shall not have the effect to 
release any penalty incurred under such statute unless the repealing act shall so 
expressly provide.” edd, that the conviction is valid. Great Northern Ry.v. 
United States, 155 Fed. 945 (C. C. A., Eighth Circ.). 

For a discussion of a previous decision reaching the same result, see 20 
Harv. L. REV. 502. 


TITLE OWNERSHIP AND POSSESSION — POSSESSION OF CONTENTS OF 
RECEPTACLE. — After seizure of his goods under a writ of feri_facias the judg- 
ment debtor, without the knowledge of the sheriff, placed a sum of money 
in a piece of the furniture seized. Shortly afterwards he died insolvent. The 
sheriff having exercised no control over the money, the official receiver claimed 
it for the estate. He/d, that the receiver is entitled to the money. /ohnson v. 
Pickering, 24 T. L. R. 1 (Eng., Ct. App., Oct. 14, 1907). 

For a discussion of this case in the lower court, see 21 HARV. L. REv. 64. 


TRUSTS — POWERS OF TRUSTEES— TRUSTEE’S RIGHT TO LEASE TRUST 
PROPERTY. — Trustees with express power to lease made a 99 year lease of 
trust property consisting of city lots. It was estimated that the lease would ex- 
tend 28 years beyond the duration of the trust estate. By the terms of the 
pang it was to be binding only after judicial sanction. Ae/d, that in the 
absence of necessity therefor, the term is unreasonable, and judicial sanction 


will be refused. Jn re Hubbell Trust, 113 N. W. 512 (la.). See Notes, 
p- 211. 


WATERS AND WATERCOURSES — OWNERSHIP OF BED — POSITION OF 
STATE BouNDARY LINE AFTER AVULSION. — The Mississippi River, which 
marked the boundary between Tennessee and Arkansas, in 1876 suddenly left 
its old channel and made a new cut-off across a neck of land. He/d, that the 
boundary is not changed and the state owns the old bed to the line equidistant 
from the established banks: State v. Muncte Pulp Co., 104 S. W. 437 (Tenn.). 

By common law the soil of a river is primd facie in the Crown as far as the 
tide ebbs and flows. Malcomson v. O’ Dea, 10 H. L. Cas. 591. But western 
states have in general followed the civil lawin making the state’s title to a river- 
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bed depend on the fact of navigability. Goodwin v. Thompson, 15 Lea (Tenn.) 
209. In the absence of treaty or agreement the exact boundary between states 
is held, by the weight of authority, to be the “thread” of the stream, @r the 
middle of the main navigable channel, on the principle that the right of each 
state to equality in the control of navigation demands an equality of ownership 
in that channel. Jowa v. /ilinots, 147 U.S.1. Arkansas, however, has held 
the boundary to be the line midway between the banks of the river. Cessz// v. 
State, 40 Ask. 501. The decision of the present case on this point may be con- 
sidered as an agreement by Tennessee to that line. On the other point the law 
is well settled in accord with the case, that an avulsion will leave the boundary 
as before, in the old bed. Mebraska v. Jowa, 143 U.S. 359. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


THE PRESENT INADEQUACY OF INTERSTATE RENDITION. — The late kid- 
napping of Haywood and others from Colorado and the legal contest ensuing 
therefrom suggest several questions in constitutional law and in interstate ren- 
dition, which are treated by Mr. C. P. McCarthy in a recent article. 4 Con- 
stitutional Question Suggested by the Trial of William D. Haywood, 19 Green 
Bag 636 (November, 1907). Haywood and the others, who were in Colorado, 
were charged in Idaho with being accessories before the fact while in Colorado 
to a murder committed in Idaho. Through connivance between the officials 
of the two states, they were kidnapped in Colorado by Idaho officials and car- 
ried into Idaho. They instituted Aadeas corpus proceedings to secure their 
release, but the United States Supreme Court decided against them.! Mr. 
McCarthy’s initial assumption that this result is correct and established law is 
indisputable.? An offender against one state has no right of asylum in another. 
He is untouched there solely baspone the machinery of the offended state can- 
not reach him. Accordingly, when that difficulty is removed by his actual pres- 
ence within the jurisdiction, there is no reason for not holding him. But the 

uery is whether or not it is necessary to resort to this procedure which has so 
little to commend it to an orderly community. The author points out that in 
this situation there is no other way under our present laws whereby the out- 
raged sovereignty can secure the offender to inflict punishment. The federal 
Constitution provides that any person who shall flee from justice shall be de- 
livered up on demand of the state from which he fled. It is now entirely settled 
that for the demand to come within this provision, the party demanded must 
have been within the demanding state at the time the crime was committed.® 
This was not the situation in the Haywood case, nor would it be in the many 
instances in which a party can commit a crime against a state without being 
physically within its territory. Mr. McCarthy then considers whether there 
is any way of meeting these situations. 

A. constitutional amendment would, of course, afford a remedy, but that is not 
now feasible. Until such amendment, congressional legislation covering the 
situation would be unconstitutional, as there is no warrant for federal action 
except in the case of fleeing criminals. State action remains as the only pos- 


1 Pettibone v. Nichols, 203 U. S. 192. 

2 He cites the leading cases in accord. There are only two contra. State v. Sim- 
mons, 39 Kan. 262; /n re Robinson, 29 Neb. 135. 

8 Hyatt v. Corkran, 188 U. S. 691. 

* It has been contended that in enacting the present statute Congress has exceeded 
its powers. Matter of Romaine, 23 Cal. 585. Contra, Ex parte Morgan, 20 Fed. 298, . 
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sible source of relief. It is not contended that the executive can without statu- 
tory authority remove persons from the state.6 But Mr. McCarthy believes 
that the states may legislate to produce this result. This opinion seems correct. 
It is disputed on the ground that, because interstate rendition depends upon the 
federal Constitution, no person can be surrendered unless the case falls within 
the constitutional provision. This is fallacious. To imprison or to remove 
from its territory such persons as it sees fit is unquestionably an inherent power 
of every sovereignty. Before the Constitution, or in the absence of any pro- 
vision on the subject, each state in the exercise of its sovereignty could surren- 
der criminals or refuse to do so at its discretion. It does not follow, then, that 
because the Constitution requires it to surrender them in some cases, it has lost 
its discretion in the remaining cases. Otherwise no effect would be given to 
the Tenth Amendment, which reserves to the states all power in loll affairs 
not granted. Again, it is argued that the view contended for would be destruc- 
tive of national homogeneity, as making possible agreements between some 
states to the exclusion of others.’’ That argument would apply equally to any 
legislation conferring favors on outsiders. For example, some states have lent 
to outsiders their machinery to secure testimony from persons within their 
boundaries ;* but that practice has never been decried, nor has our national 
homogeneity disappeared. In short, statutes of this nature need not have the 
suggested effect —it is only possible that they may be so drawn as to have 
such effect. At least half of the dicta® and the only decision found at all in 


point are with the view advocated. It is also supported by several analogies. 


Thus the Constitution does not require the states to hold fugitives from justice 
before demand is made, but still the states may do so." And the states may 
provide the method of the arrest !2— a fact which again shows that the states 
are not excluded from legislating on this subject. 


RiGHTs ARISING FROM MISTAKE OF LAw. — It is well settled in both Eng- 
land and the United States that money paid under a mistake of fact can in 
general be recovered.! It is generally stated in the text-books that in neither 
country can there be a recovery of money paid under a mistake of law.? Ina 
recent article Mr. Corry Montague Stadden maintains that there is in England 
at the present day, as well as in France and Germany, no difference between the 
two classes of cases. Evror of Law, 7 Colum. L. Rev. 476 (November, 1907). 
Clearly until 1802, as Mr. Stadden points out, no distinction was made either 
in law or in equity. Lord Mansfield in 1786 said that the rule had always been 
that “ if a man has actually paid down what the law would not have compelled 
him to pay, but what in equity and conscience he ought, he cannot recover it 
again; but where money is paid under a mistake, which there was no ground 
to claim in conscience, the party may recover it back again.” * But in 1802ina 
case where the question was whether money paid under a mistake of law could 
be recovered, Lord Ellenborough, misled by counsel to think there was no 
authority for allowing a recovery in such a case, refused relief Though, as 


5 Ex parte Morgan, supra, 301. 
6 People v. Hyatt, 172 N. Y. 176, 182. 
™ In re Kopel, 148 Fed. 505, 5c6. 
8 For example, N. Y. Code Civ. Proc., §§ 914-919. 
9 See State v. Hall, 115 N. C. 811, 818; Matter of Fetter, 23 N. J. L. 311, 315. 
10 Matter of Romaine, supra. 
11 Commonwealth v. Tracy, 5 Met. (Mass.) 536. See also Knowlton’s Case, 5 Cr. 
L. Mag. 250, 254. 
12 Ex parte Ammons, 34 Oh. St. 518. 
1 See 14 Harv L. REv. 467. 
2 g Cyc. 403; Keener, Quasi-Contracts, 86. 
8 Bize v. Dickason, 1 T. R.,285. 
4 Bilbie v. Lumley, 2 East 469. 
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the author points out, in a later case ® he changed his mind when the precedents 
were brought to his attention, his earlier decision was followed by Mr. Justice 
Gibbs in a case ® which is generally said to have settled the law for England. 

Various reasons have been given for refusing to allow recovery in these cases. 
(1) The maxim ignorantia juris non excusat is quoted as the basis of the doc- 
trine. But the meaning of this maxim is that one who has done a wrong can- 
not excuse himself on account of his ignorance of the law — it applies to cases 
in which one has committed a crime, or a tort, or a breach of contractual or 
other obligation.’ In the cases under discussion the plaintiff has done no 
wrong; he is merely seeking that to which in conscience he is entitled. (2) It 
is said that every one is —— to know the law. This is probably the same 
maxim put into terms of fiction. There is no such presumption in fact or in 
law.6 (3) It is said that there is no means of trying a man’s knowledge of the 
law. But the existence of such knowledge is an issuable fact even in criminal 
cases where a specific intent is of the essence of the crime.’ (4) It is said that 
mistake of law would be urged in every case. The danger is equally great in the 
case of mistake of fact. But here, as in such cases, it should not be enough merely 
to allege mistake; the burden of proof should be on the plaintiff. (5) It is said 
that allowing a recovery would put a premium on ignorance. But this argu- 
ment applies equally to mistake of fact. Besides, it is no great inducement to a 
man to pay money because he knows that if he can successfully prove a mistake 
he can get it back again. (6) Lastly, it is said that if a recovery is allowcd liti- 
gation will be multiplied. This argument applies as strongly to cases of mis- 
take of fact. Moreover, it is not the object of the law to prevent the litigation 
of just claims. On the whole it would seem that if there is a mistake either of 
fact or of law there should be a recovery unless there is a legal or moral 
obligation to pay, as in the case of a debt barred by the statute of limitations, 
or unless the defendant acts in such a way in reliance on the payment that the 
parties can no longer be put in statu quo. 

Furthermore, aside from all arguments on principle, Mr. Stadden asserts, 
after making a pretty thorough analysis of the English cases, that in England 
the law has by degrees returned to the older view. It is true that it has been 
held that money paid under a mistake of law to an officer of the court may be 
recovered.?° nd a distinction has been taken between mistake of private 
rights and of general law,’ though Sir Frederick Pollock maintains that this 
distinction does not apply to cases of money paid.!2_ But in spite of these en- 
croachments and of one or two decisions }* and a few dicta # to the effect that 
equity may give relief against mistake of law, the general rule does not appear 
to have been changed. There is no case where a recovery has been allow<d of 
money paid under mistake of law, except when paid to an officer of the court. 
On the contrary the modern English cases, like those in this country, seem still 
to cling to the distinction between mistake of law and of fact.15 


AUSTRALIAN CONSTITUTION, THE PRIVY COUNCIL AND THE. W. Harrison Moore. 
Adversely criticizing a recent holding that the salary of an Australian officer is 
subject to taxation by Victoria. 23 L. Quar. Rev. 373. See 20 Harv. L. REv. 
494. 


5 Perrott v. Perrott, 14 East 423. 
§ Brisbane v. Dacres, 5 Taunt. 143. 
7 Keener, Quasi-Contracts, go. 
8 Queen v. Mayor of Tewkesbury, L. R. 3 Q. B. 629. 
. ® Regina v. Twose, 14 Cox C.C. 327. 
10 Ex parte James, L. R. 9 Ch. 609. 
11 Cooper v. Phibbs, L. R. 2 H. L. 149. 
22 Pollock, Contracts, 7 ed., 457. : 
18 Daniell v. Sinclair, 6 App. Cas. 457. 
14 See Stone v. Godfrey, § De G. M. & G. 76; Rogers v. Ingham, L. R. 3 Ch. pst. 
16 Midland, etc., Ry. v. Johnson, 6 H. L. Cas. 798 ; Eaglesfield v. Marquis of - 
donderry, 4 Ch. D. 693; Henderson v. Folkestone W. W. Co., 1 T. L. R. 329. 
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Common LAW JURISDICTION OF THE UNITED STATES CouRTS, THE. Alton B. 
Parker, 17 Yale L. J. 1. 

CONSTITUTION AND THE CORPORATIONS, THE. Charles F. Amidon. Contendi 
that the Constitution can and should be so interpreted as to allow federal contro 
of corporations of national scope. 14 The Bar Ig. 

CONSTITUTIONAL QUESTION SUGGESTED BY THE TRIAL OF WILLIAM D. Hay- 
woop, A. Charles P. McCarthy. 19 Green Bag 636. See supra. ; 

CONTEMPT OF CouURT, STATEMENTS BY ATTORNEYS IN ARGUMENTS, PLEADINGS, 
AND BRIEFS PERTAINING TO RULINGS AND DECISIONS, AS. Sumner Kenner. 
65 Cent. L. J. 331. 

aaa sagaengy OBLIGATIONS ATTACHING TO LAND. W. Strachan. 23 L. Quar. 

ev. 432. 

Consanara Directors, LIABILITy OF. Frederick Dwight. Showing how lax the 

_ is with directors who fail in their duties. 17 Yale L. J. 33. See 15 Harv. L. 
EV. 4 

DAMAGES ™ THE PUBLICIZATION OF BRIDGES. Anon. Discussing the proper 

seca of damages when a toll bridge is taken by eminent domain. 12 
orum 37. 

AND EXECUTION CREDITORS, Axon. Collecting the recent 
English authorities. 29 L. Stud. J. 240. 

DIPLOMATIC PROTECTION OF CITIZENS ABROAD (Continued). Gaston de Leval. 
Suggesting a system to ensure protection. 42 L. J. 617. 

EicHt-Hour LAW wITH RESPECT TO GOVERNMENT CONTRACTS. Anon. Ad- 
versely criticizing a recent case holding the federal eight-hour law constitutional. 
35 Nat. Corp Rep. 3o1. 

__ Equiry Jurispicrion, WorD “Not” As A TEST OF, TO ENJOIN A BREACH OF 

Contract. Henry Schofield. Reviewing the authority on implied negative con- 
tracts and arguing that the distinction made in recent Illinois cases between express 
and implied contracts is not to be supported. 2 Ill. L. Rev. 217. See 19 HaRv. 
L. REv. 476. \ 

ERROR OF Law. Corry Montague Stadden. 7 Colum. L. Rev. 476. See supra. 

HAGUE CONFERENCE, THE LEGAL RESULTS OF THE. Norman Bentwich. Espe- 
cially considering the possible adoption of an international prize court. 42 L. J. 


INTERNATIONAL PRIZE Court, AN. Amos S. Hershey. Discussing the advantages 
¢ such a court and the difficulties in the way of its establishment. 19 Green Bag 
52. 
INTERSTATE COMMERCE, STATE INTERFERENCE WITH. JZ. P. Burnett. A careful 
analysis of the subject with citation of authority. 13 Va. L. Reg. 497. 
“JuDGE-MaDE” Law, A Century oF. William B. Hornblower. 7 Colum. L. Rev. 


453: 

jensen LraBitity. W. W. Lucas. A clear statement of the English law on lia- 
bility of judicial officers for negligence, mala fides, etc. 32 L. Mag. & Rev. 417. 

JupiciARy, THE FUNCTION OF THE (Continued). Percy Bordwell. Arguing that the 
agen Court should not declare political laws unconstitutional. 7 Colum. L. 

ev. 520. 

LETTERS, TO Use. Anon, A general discussion based upon the author- 
ities. 52 Sol. J. 5. . 

Stunscieat hetwervne, THE BETTER PROTECTION OF. Giving reports of two com- 
missions recommending methods for further protection. 24 Bank. L. J. 785. 

NEGOTIABLE INSTRUMENTS ACT, THE NEW. Julian W. Mack. Pointing out the 
most recent changes in the Illinois Negotiable Instruments Law. 2 III. L. Rev. 26 

INSTRUMENTS Act, THE NEW ILLINOIS. Louis M. Greeley. 2 Ul. 

ev. 145. 

PARTIAL Semoonsenien OF ENTIRE CONTRACTS, RIGHT OF RECOVERY FOR. Graham 
B. Smedley. A good collection of authority. as Cent. L. J. 292. 

Stock, WATERED, AT COMMON Law. Wm. C. White. Contending that stockhold- 
ers who have received paid up stock without full payment, should be made liable 
only by legislation. 5 The Law 81, 103. 

TREATIES, EFFECT OF “ Most-FAVOURED-NATION” CLAUSE IN COMMERCIAL. Sir 
Thomas Barclay. 17 Yale L. J. 26. , 

WAIVER OF EXEMPTION FROM SERVICE OF PROCESS BY REASON OF ATTENDANCE 
UPON CourT BY NON-RESIDENT PARTY OR WITNESS. Amon. Enumerating 
the methods by which waiver may be made. 35 Nat. Corp. Rep. 304. 

Younc v. Grote. Thomas Beven. Contending that the drawer of a check who 

negligently gives opportunity for raising it should be liable. 23 L. Quar. Rev. 

390. See 20 Harv. L. REV. 139. 
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BOOK REVIEWS. 


A CopE OF FEDERAL PROCEDURE. By Walter Malins Rose. In three vol- 
umes. San Francisco: Bancroft-Whitney Company. 1907. pp. xxx, 
3186. 24cm. 

In this work Mr. Rose has produced a book of unusual value to the practic- 
ing lawyer. The mere statement that more than six hundred closely printed 
pages in the third volume are devoted to approved forms relating to nearly 
every sort of procedure in the federal courts is sufficient to show the practical 
character of this treatise. The text itself, which occupies slightly more than 
one-half of the whole number of pages, presents the principles of Leeral prac- 
tice in the form of a code, the greater number of the sections of which are 
quoted directly from the Constitution, the federal statutes, or the rules of court. 
Where, however, principles are found in the law which are stated only in the 
decisions, the author has summarized them in sections containing his own state- 
ment of the established rules. The sources of both the author’s sections and 
those quoted from the Constitution, the statutes, or the court rules, are clearly 
indicated. The book contains very complete cross-references, and also tables 
of parallel references by means of which the sections of the code in which any 
section of the Revised Statutes or of the Statutes at Large is discussed may be 
readily found. The work also contains the Bankruptcy Act and the General 
Orders in Bankruptcy, the rules of the Supreme Court and of all the circuit 
courts of appeals, and the rules of the circuit courts of the more important juris- 
dictions. The whole is made readily accessible by an index of more than one 
hundred and thirty pages. 

Ordinarily the treatment of a complicated subject within the somewhat. rigid 
limits of a code is a task of the greatest difficulty. The rules of federal pro- 
cedure, however, are so largely derived from positive enactments rather than 
from common-law principles or customary practice, that the subject lends itself 
to codification more readlly than almost any other. One disadvantage of a 
treatise in code form is that the principles with which it deals must be stated in 
the form of established propositions, thus leaving less chance for a discussion 
of doubtful or disputed points. While this defect will be felt at times by the 
critical reader of Mr. Rose’s work, it has been avoided for the most part by the 
use of full annotations. These annotations make up the greater part of the text 
of the book. They contain a complete exposition and discussion of the rules 
laid down in the various sections of the code, arranged in ordinary text-book 
form, with full references to the decisions upon which the notes are based. No 
doubt Mr. Rose’s experience in collecting federal cases for his former works 
has been of great value to him in the preparation of these volumes. At any 
rate, the collection of cases seems to be very complete. The treatment of the 
various topics is clear and logically arranged. One may with some confidence 
express the hope that the work will meet with the cordial welcome from the 
profession which its merits warrant. H. LEB. S. 


THE PRINCIPLES AND FORMS OF PRACTICE. By Austin Abbott. Second 
Edition by Carlos C. Alden. In two volumes. New York: Baker, Voorhis 
and Company. 1907. pp. xiv, 1170; xi, 1171-2317. 8vo. 

Outside of the code itself no book is used more by the practicing attorney in 
New York than Abbott’s Practice and Forms. A new edition of this work will 
therefore be welcomed by all lawyers in that state. Twenty years have passed 
since the first edition was published, yet in spite of the changes in the code and 
the many decisions of the court, the editor of the present edition has found 
very little to change in the first edition. His work has consisted almost en- 
tirely in noting the amendments to the code in the past twenty years, and the 
decisions of the courts during that period. These amendments and decisions 
are collected annually in the New York Annual Digest under the title “ Code 
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of Civil Procedure.” This digest should render the task of one editing a book 
on code practice easy, and should make it possible for him to attain the highest 
degree of accuracy. 

The actual merits of the editor’s work can, perhaps, be ascertained only 7. 
use. However, to test the accuracy of the present work we have examined 
the cases on the code decided during 1905 and 1906, and the amendments to the 
code in those years. We have found many errors, both of omission and 
commission, of which the limits of this review will not permit any extended 
statement. For example, the editor states that a motion to discharge an attach- 
ment must be made before final judgment, and he cites § 687 of the code in 
support of that proposition (p. 1258). That section was amended by the Laws 
of 1906, c. 507, so that such a motion is allowed after judgment. Again, he 
states that an action may be discontinued without the consent of the attorney 
(p. 1588); he fails to note in that connection that § 55 of the code provides 
that a party can act only through his attorney, nor does he cite the case of 
Kuehn v. Syracuse Rapid Transit Co. (104 App. Div. 580, 587) which so held 
on a question of discontinuance. 

The following cases which have an important bearing on some of the subjects 
treated by the editor were not noticed. Davids v. Brooklyn Heights R. Co. 
(104 App. Div. 23; aff. 182 N. Y. 526), on the liability of a master for 
arrest under § 849 for assault committed by servant; Carlisle v. Barnes (183 
N. Y. 272), holding that where the chief judge of the Court of Appeals has 
denied leave to appeal to that court, the party cannot get such leave from 
another judge; People ex re/. Jerome v. Court of General Sessions (185 N. Y. 
§04), holding that prohibition is the proper remedy where the Court of General 
Sessions is about to exceed its powers by granting a new trial; Matter of 
Sherril v. O’Brien ( 186 N. Y. 1), holding that an order denying a writ of #an- 
damus to be appealable to the Court of Appeals must recite that the writ was 
not refused by the Supreme Court in the exercise of its discretion; Matter of 
Schroeder (113 App. Div. 221), holding that objections as to form of refere~’s 
report cannot be raised on appeal; Lawton v. Partridge (111 App. Div. 8), 
holding in an action against joint defendants a judgment against one is author- 
ized; Lederer v. Lederer (108 App. Div. 228), holding that reference may be 
terminated when the referee files an invalid report (this case is cited by the 
editor (p. 1878), but not for this proposition) ; Jones v. Fuchs (1c6 App. Div. 
260), holding that a court has no power to extend the time to serve summons 
in a case where an attachment is made; Ross v. Metropolitan St. Ry. Co. 
(104 App. Div. 378), on the motion for a new trial; Frick v. Freudenthal 
(45 Misc. 348), holding that an allegation as to fraud cannot be regarded as 
surplusage. 

The editor would have added greatly to the value of the present edition if he 
had indicated in an introductory chapter the changes in the code in the past 
twenty years. He has, moreover, failed to add a table of cases; an unpardon- 
able omission in a modern law book. Nor has he stated that he has not con- 
tinued Mr. Abbott’s plan of citing the cases in other states than New York. 
S. J. R. 


Suits in CHANcERY. By Henry R. Gibson. Second Edition. Knoxville, 
Tenn. : Gaut-Ogden Company. 1907. pp. xx, 1203. 8vo. 

The title of this volume is not only descriptive of its scope, but is highly 
characteristic in its conciseness and comprehensiveness of the work itself and 
of the author. In 1891 Judge Gibson, with a mind enriched with learning and 
ripened with years of experience in the practice and upon the bench of the 
chancery courts of Tennessee, appreciating the needs of a guide to chance 
practice for use by Tennessee lawyers, put forth his first edition of this work. 
The volume was promptly accepted according to its real worth as an authority, 
has continued to hold its rank, and has become, more than a mere convenience, 
an absolute necessity to every Tennessee lawyer. 

If it were possible to improve upon the perfect it might well be said that 
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Judge Gibson has accomplished this impossible task in preparing his second 
edition. He has made many substantial changes, has eliminated the few errors, 
if such there were, that crept into the work as it was first published, has re- 
written many portions thereof, and ‘has added many chapters and sectious to 
cover such points as, in his desire to limit as far as possible the size of the 
volume, were omitted from the first edition. He has practically rewritten, with 
many amplifications, the chapters pertaining to injunction and attachment 

roceedings, and has added sections upon the subjects of reforming or rescind- 
ing written contracts, winding up partnerships, subrogation, exoneration and 
contribution, guo warranto, guia timet and mandamus, and relief under bills 
of discovery. The mere suggestion of these titles discloses the scope of the 
work, particularly if it be borne in mind that while the author has intended 
primarily to publish a book of practice, in order to present properly the forms 
and proceedings, he has found himself compelled to present and has presented 
in a condensed but very accurate manner many of the questions of substantive 
law pertaining thereto. The volume now stands before the legal public as a 
concise, comprehensive, and accurate discussion of the laws, and a presentation 
of the rules and forms of practice of substantially every phase of the many 
possible sorts of chancery proceedings. 

While the book is framed and intended primarily as a guide to the Tennessee 
lawyer, with special reference to the Tennessee code, statutes, and decisions, 
it is nevertheless copious in its references to the works of Pomeroy, Story, 
Daniel, and Barbour, and by reason thereof it could not but be of value to the 
profession at large in its discussion of general subjects, and in the almost 
innumerable forms of bills, answers, motions, decrees, etc., prepared by the 
author. The work is in no sense intended only for the beginner, although it is 
of incalculable value to him, but is intended for and is accepted by the pro- 
fession from the youngest to the oldest as an indispensable article of office 
furniture, and it fully merits this consideration. H. H. 


THE PuBLIC RECORDS AND THE CONSTITUTION. By Luke Owen Pike. 
London: Henry Frowde. i907. pp. 39. 8vo. 

In this essay the author has traced, by a short history of the Public Records, 
the evolution of the form of the present English government from the Council 
of William the Conqueror. Its striking feature is the manner in which the 
parallel between development of institutions and the creation of Records is 
emphasized. To Mr. Pike the Records are at once the evidence and the 
result of growth. Thus he traces to the great survey of England made by the 
Commission created by William I and the Council of Gloucester, recorded in 
the Domesday Book, the centralization of the English Revenue. From the 
justices sent throughout England by Henry I he derives the present courts, 
and from the records of these justices in Eyre, the present Law Reports. 
From the great Council of Edward I he traces the present Privy Council, and 
the present Parliament — with their corresponding chain of records; and from 
the principal secretary of the King, to whom the Privy Seal was eventually 
confided, he derives the Principal Secretaries of State, who form such an 
important part of the Cabinet. At the end is an admirable diagram, in the 
nature of a genealogical tree, which shortly and clearly summarizes the whole. 

E. H. A., JR. 


THE LAW OF PRIVATE PROPERTY IN WAR. By Norman Bentwich, Lon- 
don: Sweet & Maxwell, Ltd. Boston: The Boston Book Company. 1907. 
pp. xii, 151. 8vo. 

“This book,” the preface begins, “ is based upon the essay which won the 
Yorke Prize at Cambridge University in 1906” —a fact which is perhaps the 
keynote to its character. The work is not of the “ exhaustive” type: the au- 
thor’s aim is rather to present broadly the general principles governing his sub- 
ject, sketching with extreme brevity their history, discussing the extent of present 
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adherence to them, and speculating as to changes both in principle and in 
ractice that are advisable. The subject is not handled as a matter of case 
aw, even where, as in the case of maritime law, it is susceptible of such treat- 
ment. Somewhat over a hundred cases, largely American, are cited, but the 
collection does not apparently purport to be substantially complete. It follows 
that to the active practitioner the book will have little value, and the same 
thing is true for the student of the subject. But to the beginner, and to the 
lawyer who would obtain a general view of this subject in a readable and rea- 
sonably concise form, the book will be very welcome. Its style is pleasant 
and smooth, and the presentment, with its slight British bias, clear and 
comprehensive. 
Some very interesting problems are discussed, of which we may mention the 
uestion as to the power of common-law courts to protect private property of 
the inhabitants of conquered territory from executive confiscation incident 
to the acquisition of the territory. It is believed, however, that the author 
is mistaken in thinking that in such case “the law of the nations is, by an 
article of the Constitution ” of the United States, ‘‘ part of the law of the land” 
(p- 20). But his contention that recent English decisions on the point were 
ill-advised, and that in such case the courts should adjudicate upon private 
rights in accordance with the principles of international law, though admittedly 
without common-law support, is strongly urged, and worthy of consideration. 
A. R. G 


THE MECKLENBURG DECLARATION OF INDEPENDENCE. By William Henry 
Hoyt. New York and London: G. P. Putnam’s Sons. 1907. pp. xv, 
284. 8vo. 
In the last few years interest has again been aroused in the moot case 
of the Mecklenburg Declaration of Independence by the discovery of fresh 
evidence bearing on the controversy. There seems no doubt that the patriotic 
committee for Mecklenburg County, on May 31, 1775, passed a set of resolu- 
tions which were in effect a contingent declaration of independence. But since 
1817 an energetic effort has been sustained to force general belief in a more 
formal and unconditional declaration, asserted to have been pronounced on 
May 20, 1775, in language strikingly similar to the federal Declaration. Here, 
then, is the crux of the matter. Was there a separate declaration on May 20, 
whose spirit was softened in the May 31 resolves, or was it the latter re- 
solves which were recalled and written of incidentally as a declaration of 
independence ? 

In favor of the existence of the earlier declaration there are alleged copies 
and circumstantial evidence. Dr. George W. Graham, in his book published 
in 1905, found in the more recently discovered evidence new grounds for sup- 
— this view. Mr. Hoyt has reached the opposite result — one that to the 
ayman seems the more reasonable. It would not do to say that he has writ- 
ten the last word on the question, but it will probably be the last word of 
moment until irrefragable documentary evidence comes to light. No existing 
clue seems to have been neglected by Mr. Hoyt. His spirit is that of the im- 
partial judge, his logic is convincing, and his style is clear and readable. The 
exposition should be interesting to every student of American history. H. Ss. 


THE GOVERNMENT OF INDIA. By Sir Courtenay Ilbert. Second Edition. 

Oxford: At the Clarendon Press. London and New York: Henry Froude. 

1907. pp. xxxii, 408. 8vo. 

The author of this book brings to his task exceptional qualifications. At 
one time he was law member of the Council of the Governor-General of India, 
and he is at present Clerk of the House of Commons, so that both from fami- 
liarity with Indian affairs gained by personal experience, and from acquaintance 
with British legislative and administrative ideals, he can speak with authority. 
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The purpose of the book is to show the necessity for consolidating the Eng- 


lish statutes relating to India, and to show in what way it can be done. The 
first chapter contains an historical introduction, covering some hundred pages 


and yet much compressed. The author has written solely from the view point 


of one interested in constitutional law; and it is necessary to have some knowl- 


edge both of English and of Indian history in order to understand and appre- 
ciate his work. The same criticism may be made of the summary of existing 
law that follows. But a careful reading presents forcibly the necessity for 
consolidating the various enactments. That itis possible to do so Sir Courtenay 
Ibert proceeds to demonstrate. He has collected all the statutory enactments 
relating to the government of India, arranging them in convenient order accord- 
ing to the principles adopted in preparing consolidation bills for presentation to 
Parliament, and he has added explanatory notes. This work is largely based on 
the consolidating draft of 1873, which he has brought down to date. If the 
British government sees fit to pass a consolidating act, this work will be of 
unquestionable value. Even if consolidation is not enacted, it should be an 
almost invaluable handbook for Indian administrative officials. It is also of 
interest to the student of comparative law, legislation, and administration. 

S. H. E. F. 


LEADING CASES ON THE Law oF EvIDENCE. By Ernest Cockle. London: 
Sweet and Maxwell, Ltd. 1907. pp. xii, 224. 8vo. 

The title should be “ Leading Cases on the English Law of Evidence,” since 
English cases alone have been selected. At the head of cach case is a short 
statement of the principle to be illustrated, then follow the facts and that portion 
of the opinion which deals with the point at issue. To this the author usually 
adds a footnote of comment or explanation. Such an. arrangement is compact 
and clear. On the other hand so little of each case is given that the reader 
cannot tell by examination whether the point is the sole, or one of several 
grounds for the decision. The index, however, is full and well arranged, and 
thus gives a fairly adequate summary of the subject. The scope and value of 
the book within its somewhat limited field wsald be greatly increased if each 
leading case were followed by a reference to those English cases wherein it has 
been cited, explained, or distinguished. E. H. A., JR. 


A TREATISE ON THE MODERN LAW OF BANKING. By Albert S. Bolles. 
In two volumes. Philadelphia: George T. Bisel Company. 1907. pp. 
Ixxix, 508; 509-1124. 8vo. 

A TRUSTEE’s HANDBOOK. By Augustus Peabody Loring. Third Edition. 
Boston: Little, Brown, and Company. 1907. pp. xxxvi, 224. 1I2mo. 
SAMUEL FREEMAN MILLER. By Charles Noble Gregory. lowa Biographi- 
cal Series. Iowa City: The State Historical Society of Iowa. 1907. 

pp. xvi, 217. 8vo. 

TRIAL EviDENCE. By Richard Lea Kennedy. St. Paul: The Keefe-David- 
-son Company. pp. vii, 49- 8vo. 

MANUAL OF CORPORATE TAXATION IN NEw York. New York: Fallon 
Law Book Company. 1907. pp. xv, 119. 8vo. 

Dig KUNST DER RECHTSANWENDUNG. By Lorenz Briitt. Berlin: J. Gut- 
tentag. 1907. pp. 214. 8vo. 

THE LAW AND THE GOSPEL OF LABOR. By Luther Hess Waring. New 
York: Neale Publishing Company. 1907. pp. 140. 12mo. 

STREET RAILWAY REPORTS ANNOTATED. Volume IV. Albany: Mathew 

Bender and Company. 1907. pp. iv, t218. 8vo. 
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